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PROPOSED  RULES 


DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

[  41  CFR  Parts  60-1,  60-2,  60-5,  60-8 1 

EQUAL  EMPLOYMENT  CPPORTUNITY 
Proposed  Rulemaking 

Section  201  of  Executive  Order  11246, 
as  amended  (30  FR  12319;  amended,  32 
FR 14303) ,  provides  that  the  Secretary  of 
Labor  shall  adopt  rules,  regulations  and 
orders  as  he  deems  necessary  and  appro¬ 
priate  to  achieve  the  purposes  of  the 
Order.  Since  the  Secretary's  regulations 
to  implement  the  Executive  Order  were 
originally  issued  in  May  of  1968  (33  FR 
7804)  they  have  been  periodically  ex¬ 
panded,  revised  and  updated  to  reflect 
newly  emerging  concepts  in  the  equal 
employment  opportunity  field,  including 
litigation  decisions  and  increased  sophis¬ 
tication  in  enforcement  and  monitoring. 
This  piecemeal  development  has  resulted 
in  a  regulatory  structure  which,  in  some 
instances,  is  complex,  repetitious,  and 
unclear. 

Accordingly,  the  Department  of  Labor 
herein  proposes  to  revise  and  redesignate 
the  regiilations  in  41  CFR  Parts  60-1 
through  60-60.  Significant  changes, 
which  are  further  outlined  below,  sure 
proposed  to  replsice  Part  60-1,  Obligra- 
tions  of  contractors  and  subcontractors; 
Part  60-2,  Aflarmative  action  progrsuns; 
Part  60-30,  Hearing  rules  for  sanction 
proceedings;  and  Part  60-60,  Contrswjtor 
evsduation  procedures  for  contrsictors  for 
supplies  suid  services,  except  that  no 
changes  are  being  proposed  regarding  the 
Standsu-d  Compliance  Review  Report,  No 
amendment  of  Psuii  60-3,  Employee  test¬ 
ing  Sind  other  selection  procedures.  Is 
proposed  at  this  time.  However,  It  is  the 
Intent  of  the  Department  of  Labor  to 
amend  such  part  to  conform  with  the 
finsil  version  of  the  Uniform  Guidelines 
on  Employee  Selection  Procedures  pub¬ 
lished  for  comment  on  July  14,  1976  (41 
FR  29016)  by  the  Equal  Eimployment 
Opportunity  CToordlmtlng  Council. 
Neither  are  suiy  chsuiges  proposed  at  this 
time  In  the  Sex  discrimination  guide¬ 
lines  (Part  60-20),  Examination  and 
copying  of  OPCC  documents  (Psut  60-40) 
and  Guidelines  on  discrimination  because 
of  religion  or  national  origin  (Part 
60-50). 

The  regulations  will  also  be  resirranged 
In  a  more  orderly  msinner.  Part  60-1  will 
continue  to  be  designated  Obligations  of 
contractors  and  subcontractors;  Part  60- 
2  will  be  known  as  Affirmative  action 
compliance  programs  and  references  to 
Revised  Order  No.  4  will  be  dropped; 
Part  60-3  will  continue  to  be  referred  to 
as  Employee  testing  and  other  selection 
procedures  imtll  the  new  imiform  guide¬ 
lines  are  adopted;  the  Sex  discrimina¬ 
tion  guidelines  now  in  Part  60-20  wUl  be 
transferred  to  Part  60-4;  the  Hearing 
rules  for  sanction  proceedings  (presently 
In  Part  60-30)  will  be  designated  Rules 
of  practice  for  administrative  proceed¬ 
ings  to  enforce  equal  opportxinlty  under 
Executive  Order  11246  and  will  be  pub¬ 
lished  In  Part  66-5  (on  final  rulemaking 
this  part  win  be  transferred  to  Part  60-6 


and  appropi'iate  adjustments  will  be 
made  in  the  other  part  numbers  affected 
by  the  change) ;  Examination  and  cry¬ 
ing  of  OFCCT*  documents  now  in  Part 
60-40  win  be  transferred  to  Part  60-6; 
Guidelines  on  discrimination  because  of 
religion  or  national  origin  vill  be  trans¬ 
ferred  to  Part  60-7;  and  Revised  Order 
No.  14  will  be  designated  Standards  and 
procedures  for  conducting  compliance  re¬ 
views  of  contractors  for  supplies  and 
services  and  will  be  transferred  to  Part 
60-8.  The  various  plans  now  published  in 
Parts  60-5  through  60-8  and  60-10 
through  60-11  will  be  transferred  to  Part 
60-20  on  final  rulemaking.  Those  parts 
for  which  no  substantive  changes  are 
being  proposed  will  be  amended  on  final 
rulemaking  to  reflect  the  OFCCJP’s  new 
name. 

Interested  persons  are  invited  to  submit 
written  comments,  suggestions  or  objec¬ 
tions  regarding  the  prop>osed  revision  to 
Lawrence  Z.  Lorber,  Director,  Office  of 
Federal  Contract  Compliance  Programs. 
U.S.  Department  of  Labor,  Washington, 
D.C.  20216.  on  or  before  November  16, 
1976. 

Summary  of  Proposed  Chances  to  Title 
41  CFR  Part  60-1 

The  format  of  Part  66-1  has  been  re¬ 
organized.  Part  60-1  is  now  divided  into 
four  subparts,  each  of  which  sets  forth 
the  obligations  of  a  particular  partici¬ 
pant  in  the  compliance  process.  Subpart 
A,  for  example,  outlines  the  obligations 
of  contractors  and  subcontractors.  Sub¬ 
part  B  discusses  the  obligations  of  com¬ 
pliance  agencies.  Subpart  C  contains  in¬ 
structions  for  filing  complaints,  and  Sub¬ 
part  D  covers  ancillary  matters,  most  of 
which  are  the  direct  responsibility  of 
OFHX;P.  These  revisions  improve  upon 
the  present  format  and  make  it  easier  to 
imderstand  the  requirements  of  the  reg¬ 
ulations.  Specific  substantive  changes 
made  in  the  proposed  revision  of  Part 
60-1  follow: 

Section  60-1.3.  A  definition  of  the  term 
“establishment”  has  been  added  (8  60- 
1.3  (k)).  In  addition,  the  definition  of 
“agency”  has  been  amended  to  include  a 
compliance  agency  (8  60-1 .3(c) ) ;  the 
definition  of  “minority  group”  has  been 
amended  to  specify  the  particiUar  groups 
for  whom  the  written  affirmative  action 
compliance  program  requirements  of  41 
CFR  60-1.6  and  41  CFR  Part  60-2  and 
the  contractor  workforce  reporting  re¬ 
quirements  of  41  CFR  66-1.9  are  intended 
(8  60-1.3(p) ) ;  and  the  definition  of  “ad¬ 
ministrative  law  judge”  has  been  substi¬ 
tuted  for  the  definition  of  “hearing  offi¬ 
cer”  (8  60-1 .3(b)). 

Section  60-1.5.  As  in  the  past,  con¬ 
tracts  and  subcixitracts  not  exceeding 
$10,000  are  exempt  from  the  require¬ 
ments  of  the  equal  opp>ortimity  clause. 
However,  a  proviso  has  been  added  which 
would  eliminate  the  exemption  where  a 
contractor  has  contracts  or  subcontracts 
which  in  any  12  month  period  total  $50,- 
000,  irrespective  of  the  dollar  value  of 
any  single  contract.  Such  cumulation  for 
purposes  of  coverage  is  intended  to  en¬ 
sure  equal  employment  opportunity  by 
contractors  with  significant  Federal  in¬ 


volvement  notwithstanding  the  relative 
amount  of  each  contract. 

The  limited  exemptions  for  state  and 
local  governments  from  the  requirements 
of  the  equal  opportunity  clause  and  the 
obligations  for  filing  compliance  reports 
and  developing  written  affirmative  ac¬ 
tion  compliance  programs  remains  un¬ 
changed  in  proposed  §  60-1.5(a)  (4) , 
However,  public  comment  specifically  is 
invited  on  further  limiting  these  exemp¬ 
tions  fitHn  the  requirements  of  the  equal 
omiortunity  Clause,  of  filing  reports,  and 
of  developing  written  affirmative  action 
compliance  programs.  For  example, 
should  public  utilities,  transportation 
operations  or  other  fimctions  or  portions 
of  state  or  local  goverpments  (or  agen¬ 
cies,  instrumentalities  or  subdivisions 
thereof,  including  special  authorities) 
be  required  to  develop  written  affirma¬ 
tive  action  compliance  programs  and/or 
file  special  compliance  reports  covering 
their  own  employment  practices?  Are 
such  extensions  to  other  governmental 
entities  or  activities  needed  and  feasible? 
What  problem  areas  might  be  encoun¬ 
tered  in  such  extensions  and  how  may 
they  be  resolved  or  minimized?  What 
should  be  the  precise  parameters  of  such 
extensions? 

Proposed  41  CFR  60-1.5(a)  (6),  deal¬ 
ing  with  work  wi  or  near  Indian  reserva¬ 
tions,  is  a  republication  of  the  Depart¬ 
ment’s  proposal  of  June  25,  1976,  (41  FR 
26229)  for  expanding  the  employment 
opportunities  of  American  Indians  living 
on  or  near  an  Inndian  reservation  in 
both  construction  and  noconstruction 
employment.  The  proposal  would  parallel 
section  703  (i)  of  the  Civil  Rights  Act  of 
1964,  as  amended,  and  would  allow  con¬ 
struction  and  nonconstruction  contrac¬ 
tors  and  subcontractors  to  engage  in 
certain  preferential  hiring  of  such 
Indians. 

Section  703  (i)  of  the  Civil  Rights  Act 
of  1964,  as  amended  states: 

Nothing  contained  In  this  title  shall  apply 
to  any  business  or  enterprise  on  or  near  an 
Indian  reservation  with  respect  to  any  pub- 
Ucly  announced  employment  practice  of 
such  business  or  enterprise  under  which  a 
preferential  treatment  Is  given  to  any  indi¬ 
vidual  because  he  Is  an  Indian  living  on  or 
near  a  reservation. 

The  use  of  the  word  “near”  would  include 
all  that  area  where  a  person  seeking  em- 
ploirment  could  reasonably  be  expected 
to  commute  to  and  from  in  the  course  of 
a  work  day.  This  definition  is  consistent 
with  that  offered  by  the  Equal  Employ¬ 
ment  Opportunity  Commission  to  the 
UH.  Commisiem  on  Civil  Rights  in  an 
opinion  letter  dated  July  18,  1973. 

In  accordance  with  the  Federal  equal 
employment  policy  contained  in  section 
715  of  the  Civil  Rights  Act  of  1964,  as 
amended,  for  consistent  standards 
among  the  Federal  equal  employment 
opportunity  enforcement  agencies,  the 
Department  of  Labor  proposes  to  adopt 
the  policy  enunciated  in  section  703(1) 
of  the  Civil  Rights  Act  of  1964,  as  the 
applicable  standard  under  Executive 
Order  11246  for  contractors  performing 
contracts  on  or  near  an  Indian  reser¬ 
vation. 
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In  order  to  mlplement  the  proposed 
permissive  employment  preference  for  ' 
Indians  living  on  or  near  an  Indian  res¬ 
ervation  meaningfully,  the  Department 
IS  also  republishing  the  remainder  of  its 
June  25,  1976,  proposal  In  pn^x)sed  41 
CFR  60-2.12(1)  (Alternative  A)  and  pro¬ 
posed  41  CFR  60-2.12(7)  (Alternative 
B>,  set  forth  in  proposed  new  41  CiJFR 
Part  60-2,  below,  to  provide  that  a  con¬ 
tractor  or  subcontractor  extending  a 
publicly  announced  preference  for  In¬ 
dians  under  proposed  41  CFR  60-1.5 (a) 
(6)  may  reflect  such  preference  in  the 
goals  and  timetables  of  its  written  af¬ 
firmative  action  compliance  programs. 

Section  60-1.6.  The  term  Affirmative 
Action  Compliance  Program  (AACP) 
will  replace  “Affirmative  Action  Pro¬ 
gram”  and  “Affirmative  Action  Plan”  to 
distinguish  the  affirmative  action  re¬ 
quirement  under  the  Executive  Order 
from  various  programs  and  plans  vol¬ 
untarily  or  otherwise  adopted  pursuant 
to  other  Federal  law.  State  and  local 
requirements  or  for  other  piurposes.  The 
basic  requirements  regarding  Affirmative 
Action  Compliance  Programs,  formerly 
foiuid  in  41  CTR  60-1.40  and  41  CFR 
60-2.2,  have  been  consolidated  and  re¬ 
vised  in  41  CFR  60-1.6.  Slgnlflcant 
changes  contained  In  this  Section  are 
outlined  below. 

A  written  AACT*  must  be  developed  by 
each  contractor  and  subcontractor  hav¬ 
ing  100  or  more  employees  and  a  Govern¬ 
ment  contract  or  subcontract  of  $100,000 
or  more.  The  previous  requirements  were 
50  employees  and  a  contract  or  subcon¬ 
tract  of  $50,000  (5  60-1.6(a)).  In  addi¬ 
tion,  contractors  and  subcontractors 
holding  Government  bills  of  lading  which 
during  any  12-month  period  total  or  may 
reasonably  be  expected  to  total  $100,000, 
or  contractors  or  subcontractors  serving 
as  depositaries  of  Government  fvmds  in 
any  amount,  or  which  are  flnanclal  in¬ 
stitutions  which  are  Issuing  and  paying 
agents  for  UE.  savings  bonds  and  savings 
notes,  are  covered  by  the  written  AACT* 
requirement.  The  new  AACP  jurisdic¬ 
tional  requirements  will  permit  compli¬ 
ance  agencies  to  focus  their  resources  on 
those  job  opportxmities  which  will  result 
in  meaningful  goals.  This  change  will 
relieve  the  compliance  agencies  of  di¬ 
verting  resources  to  those  establishments 
in  which  employment  opportunities  are 
minimal.  In  addition,  contractors  with 
small  workforces  will  not  be  required  to 
conduct  the  various  analyses  which,  for 
them,  may  result  in  small  or  less  than 
whole  goals.  Finally,  this  change  will 
relieve  small  employers  of  the  burden  of 
preparing  AACP’s,  the  cost  of  which 
might  exceed  the  benefit  they  receive 
from  doing  business  with  the  Govern¬ 
ment.  It  should  be  noted,  however,  that 
such  small  employers  would  still  be  re¬ 
quired  to  take  comprehensive  affirmative 
action  pursuant  to  the  requirements  of 
the  equal  opportunity  clause.  See  discus¬ 
sion  of  §  60-1.24  (d) ,  below.  The  proposal 
to  aggregate  government  bills  of  lading  is 
consiitent  with  the  Departmrait’s  posi¬ 
tion  ^  cover  substantial  Federal  involve¬ 
ment.  In  this  connection,  substantial 
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Federal  dcffiars  are  spent  in  the  surface 
transportation  Industry  but  bills  of  lad¬ 
ing  normally  are  for  small  amounts.  This 
change  win  now  cover  the  industry  under 
the  written  AACP  requirement.  This 
change  also  is  consistent  with  recent  Uti- 
gation.  The  provisions  pertaining  to 
depositaries  of  Government  fimds  and 
Issuing  and  paying  agents  are  intended 
to  clarify  presently  existing  practices 
and  policy. 

Nationwide  AACP  formats  covering  all 
the  contractor’s  establishments  with  na¬ 
tional  or  local  goals,  as  appropriate,  are 
permitted  (5  60-1.6  (a) ) . 

A  contractor  who  falls  to  develop  an 
AACP  or  whose  AACP  does  not  meet  the 
requirements  of  Part  60-2  will  not  in 
compliance  with  the  Order  and  the  reg¬ 
ulations,  and  will  be  declared  nonrespon- 
sible  by  the  contracting  officer.  The  com¬ 
pliance  agency  or  OFCCP,  depending 
upon  which  agency  made  the  determina¬ 
tion  of  noncompliance,  wdll  Initiate  en¬ 
forcement  proceedings  in  accordance 
with  proposed  41  CFR  60-1.25.  During 
the  pendency  of  the  enforcement  pro¬ 
ceeding,  the  contractor  will  not  be  eli¬ 
gible  for  award  of  additional  contracts. 
However,  upon  making  a  determination 
of  nonresponsibility,  the  contracting 
officer  Is  required  to  notify  the  contractor 
and  the  Director  of  OFCX7P.  The  con¬ 
tractor  may  request  the  Director  to  make 
a  determination  that  substantial  issues  of 
law  cr  fact  exist  with  respect  to  the  con¬ 
tractor’s  responsibility  to  the  extent  that 
a  hearing  is  required.  If  the  Director  does 
determine  that  substantial  issue  of  law  or 
fact  exist,  the  nonresponsibility  deter¬ 
mination  will  be  held  in  abeyance  pen¬ 
ding  the  conclusion  of  the  enforcement 
proceeding  and  the  contractor  win  be 
eligible  for  award  diuing  the  interim. 

This  process  of  making  determina¬ 
tions  of  nonresponsibility  is  consistent 
with  basic  procurement  principles  imder 
which  contracting  officers  routinely  de¬ 
clare  contractors-bldders  nonrespon- 
sible  when,  for  various  reasons  (e.g.  in¬ 
sufficient  production  capacity  or  inade¬ 
quate  capitalization) ,  the  contractor/ 
bidder  is  imable  to  comply  wdth  the 
terms  and  conditions  of  the  contracts. 
In  these  proposed  regfulations,  however, 
the  Department  of  Labor  has  not  elected 
to  use  the  nonresponsibility  determina¬ 
tion  as  the  sole  factor  of  determining 
eligibility  for  award.  Thus,  where  the 
Issues  Involved  do  raise  substantial  is¬ 
sues  of  law  or  fact  the  contractor  will  be 
granted  its  “day  in  court”  before  being 
denied  a  contract.  With  respect  to  sub¬ 
stantial  Issues  determinations  a  con¬ 
tractor  who  has  no  AACT*  in  all  likeli¬ 
hood  will  not  be  successful  in  its  request 
for  a  determination  of  the  existence  of 
substantial  Issues  of  law  or  fact.  On  the 
other  hand,  a  contractor  who  has  been 
declared  nonresponsible  because  of  af¬ 
fected  class  problems  is  likely  to  be  suc¬ 
cessful  in  requesting  a  substantial  issues 
determination. 

Finally,  when  the  Director  reviews  a 
matter  vmder  the  substantial  Issues  pro¬ 
cedure,  he/she  may  determine  that  ad¬ 
ditional  investigative  work  Is  required 
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prior  to  a  determination  of  whether  en¬ 
forcement  proceedings  should  be  Instl- 
tuteid.  In  such  event,  tiie  contractor  may 
be  eligible  for  award. 

Proposed  S  60-1.6(d)  provides  that  the 
enforcement  provisions  of  this  section 
shall  be  Implemented  consistent  with 
section  718  of  the  Civil  Rights  Act  of 
1964,  as  amended,  which  references  the 
effect  of  previously  approved  AACP’s  on 
the  procurement  process. 

Section  60-1.7.  Requires  that  a  Certifi¬ 
cation  of  Compliance  be  included  in  all 
solicitation  and  contractual  documents. 
The  text  of  the  Certification  Incorporates 
the  Executive  Order  implementing  r^ru- 
latlons  by  references  and  binds  the  bid¬ 
der/offeror,  contractor  or  subcontractor 
to  compliance  with  the  Executive  Order 
and  the  regulations. 

Section  60-1.8.  To  eliminate  an  im- 
necessary  administrative  burden  and  to 
simplify  the  regulations,  contractors  and 
subcontractors  no  longer  are  required  to 
submit  a  certification  of  nonsegregated 
facilities;  further,  contractors  and  sub¬ 
contractors  would  no  longer  have  an  ob¬ 
ligation  to  require  their  subcontractors 
to  submit  such  a  certification.  ’Therefore, 
the  requirement  of  nonsegregated  facu¬ 
lties  would  be  administered  in  the  same 
manner  as  other  nondiscrimination  re¬ 
quirements. 

Section  60-1.9.  Present  §  60-1.7  re¬ 
quires  that  each  contractor  and  first  tier 
subcontractor  having  50  or  more  em¬ 
ployees  and  a  contract  or  subcontract  for 
$50,000  or  more  file  an  annual  report  on 
Standard  Form  100  (EEO-1).  ’Ihe  pro¬ 
posed  revision  would  bring  OFCCP 
practice  into  greater  conformity  with 
that  of  EEOC,  by  requiring  reports  from 
aU  contractors  and  subcontractors  hav¬ 
ing  100  or  more  employees  and  a  contract 
or  subcontract  of  $10,000  or  more. 

Section  60-1.10.  Adds  to  the  joint  Of¬ 
fice  of  Federal  Contract  Compliance  Pro¬ 
grams/Equal  Eknplosmient  Opportunity 
Commission  EEO  Notices  required  to  be 
posted  by  aU  covered  employers  lan¬ 
guage  citing  the  nondiscrimination  and 
affirmative  action  provisions  of  the  Re- 
habUltation  Act  of  1973  and  the  Vietnam 
Era  VetCTan’s  Readjustment  Assistance 
Act  of  1974.  The  specific  wording  of  such 
notices  has  been  jointly  prescribed  by  the 
OFCCP  and  EEOC. 

Section  60-1.12.  The  proposed  revision 
of  this  secticm  emphasizes  cooperation 
between  contractors  and  xmions  by  pro¬ 
viding  that,  when  revision  of  a  collec¬ 
tive  bargaining  agreement  is  necessary 
for  compliance  purposes,  the  contractor 
should  in  the  first  instance  attempt  to 
negotiate  such  revision  directly  ^ with  the 
appropriate  labor  union  or  unions,  with¬ 
out  Government  intervention.  I 

Section  60-1.13.  This  proppsal  discusses 
the  effect  of  foreign  government  prac¬ 
tices  (Ml  the  contractor’s  obligations 
for  employing  and  assigning  employees 
and  applicants  hired  in  the  United  States 
for  work  to  be  performed  either  in  the 
United  States  or  abroad.  This  section  Im-  . 
plements  directives  of  the  President  and 
the  Secretary  of  Labor.  I 

Section  60-1.21.  Redefines  the  p\UT>06e 
of  compliance  reviews  by  f(x;uslng  on  the 
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examination  of  potential  or  apparent 
disparities  in  the  hiring  and  employ¬ 
ment  conditions  of  minorities  and  women 
on  a  determination  of  whether  such 
disparities  derive  from  or  are  perpetu¬ 
ated  by  the  contractor’s  hiring  and  em¬ 
ployment  practices.  Agencies  will  focus 
in  a  major  way  on  significant  discrim¬ 
ination  issues  and  their  resolution. 

Section  60-1.22.  Changes  previotis  reg¬ 
ulations  by  requiring  that  a  preaward 
compliance  review  be  conducted  if: 

Tb®  contract  of  flrst-tler  subcontract  is 
for  $10  mUUon  or  more  (present  provision  is 
$1  million);  and 

The  contractor  or  subcontractor  has  not 
been  reviewed  within  the  previous  24  months 
(present  provision  is  12  months) . 

If  the  contract  is  to  be  awarded  by  an 
agency  other  than  the  compliance  agency 
the  awarding  agency  shall  request  pre¬ 
award  clearance  at  least  90  days  prior 
to  the  date  of  proposed  award  and  the 
omnpllance  agency  shall  respond  at  least 
10  d^s  prior  to  the  proposed  award.  Pre¬ 
award  clearance  shall  be  granted  in  the 
absence  of  violations  or  on  the  basis  of 
the  contractor’s  good  faith  efforts  toward 
compliance.  These  procedures  are  in¬ 
tended  to  ensure  that  preaward  reviews 
are  comprehensive  and  thorough  by  al¬ 
lowing  enough  time  for  review.  Requir¬ 
ing  such  reviews  every  24  months,  rather 
than  the  presently  required  12  months, 
enables  compliance  agencies  to  direct 
their  resources  in  a  more  balanced  man¬ 
ner  over  a  wider  number  and  assortment 
of  contractors  rather  than  duplicate  re¬ 
views  of  the  same  contractors  on  an  an¬ 
nual  basis.  Raising  the'  preaward  re¬ 
quirement  to  $10  million  reflects  the 
view  that  preaward  reviews  are  intended 
to  focus  on  contractors  with  significant 
employment/promotion  opportunities  re¬ 
sulting  from  the  contemplated  award; 
because  of  changes  in  the  economy  since 
issuance  of  the  original  regiilation,  10 
million  is  a  more  realistic  figure  for  as¬ 
suming  such  employment/promotion 
opportimitles. 

Section  60-1 .22(b)  provides  that  if  the 
compliance  agency,  is  tmable  to  complete 
the  compliance  review  or  conciliation 
prior  to  the  award  date  of  the  contract, 
preaward  clearance  may  be  given  and  the 
compliance  review  or  conciliation  com¬ 
pleted  at  the  earliest  possible  date.  This 
provision  recognizes  that  some  agencies 
have  been  unable  to  schedule  or  complete 
preaward  reviews  under  the  present  time 
constraints  because  of  limiW  resources 
and  previously  scheduled  compliance 
priorities. 

Seciioi}  1.24.  Section  209(b)  of  the 
Executive  Order  requires  that  reasonable 
efforts  be  made  to  secure  compliance  by 
conference,  conciliation,  mediation  and 
persuasion  prior  to  the  institution  of 
sanction  proceedings.  In  order  that  the 
result  of  such  conciliation  truly  serve  the 
piupose  and  Intent  of  the  Executive 
Order,  proposed  5  60-1.24  sets  forth 
guidelines  governing  conciliation  agree¬ 
ments.  Before  a  contractor  may  be  found 
In  compliance  with  the  Order  it  must 
nuAe  a  specific  commitment  in  a  written 


conciliation  agreement  to  remedy  all 
noted  deficiencies,  including  appropriate' 
relief  for  members  of  an  affected  class 
who  continue  to  suffer  the  present  effects 
of  past  discrimination. 

Subsection  (d)  makes  clear  that  it  may 
be  appropriate  to  require  goals  and  time¬ 
tables  and  other  afiOrmatlve  relief  in  con¬ 
ciliation  agreements  with  contractors 
who  are  subject  to  the  equal  opportunity 
clause  but  not  subject  to  the  written 
AACP  requirement;  this  is  consistent 
with  Title  Vn  case  law. 

Section  60-1.25.  This  section  clarifies 
procedures  and  policies  regarding  ad¬ 
ministrative  and  judicial  proceedings  to 
enforce  the  Executive  Order  and  to  seek 
appropriate  relief.  Seven  categories  of 
violations  for  which  enforcement  pro¬ 
ceedings  would  be  appropriate  are  set 
forth  as  examples.  In  the  event  of  an 
alleged  violation  or  threat  of  violation, 
the  OF(X)P  or  the  compliance  agency 
(with  the  approval  of  the  Director)  may 
institute  administrative  proceedings  to 
enjoin  the  violation  and  seek  appropriate 
relief,  which  may  include  affected  class 
and  back  pay  relief.  This  section  will 
codify  OFCCP  policies  regarding  bfu:k 
pay  and  affected  class  relief  which  have 
been  in  effect  for  several  years. 

If  it  is  determined  after  a  hearing  that 
the  contractor  is  vl(riating  the  Executive 
Order  the  ciunpllance  agency  or  the  Sec¬ 
retary  of  Labor  shall  issue  an  Admin¬ 
istrative  Order  enjoining  the  violations 
and  re<iuiring  appropriate  remedies; 
failure  to  comply  with  the  Administra¬ 
tive  Order  would  result  in  the  imposition 
of  the  sanctions  contained  in  section 
209  (a)  (5)  or  (a)  (6)  of  the  Executive 
Order  (cancellation,  termination,  sus¬ 
pension  or  debarment)  without  addition¬ 
al  proceedings. 

The  procedure  thus  established  draws 
a  critical  distinction  between  the  con¬ 
cepts  of  remedy  and  section.  A  remedy 
(such  as  seniority  reform,  red  circling, 
or  back  pay)  is  an  affirmative  step  which 
is  required  to  eliminate  discrimination 
or  the  effects  of  past  discrimination  at 
the  subject  establishment.  It  is  remedial 
rather  than  punitive.  It  is  the  mechan¬ 
ism  by  which  the  contractor  may  bring 
its  employment  practices  into  compli¬ 
ance  with  the  Executive  Order.  On  the 
other  hand,  a  sanction  such  as  debar¬ 
ment,  is  the  Government’s  recourse,  or 
the  i^nalty  to  be  levied,  in  the  event 
of  failure  to  comply  and  does  not  pro¬ 
vide  relief  to  victims  of  the  contractor’s 
discrimination. 

This  sectioiT  specifies  4hat  when  re¬ 
questing  approval  to  institute  enforce¬ 
ment  proceedings  the  compliance  agency 
shall  provide  the  Director  with: 

Infwmation  regarding  at  least  one  con¬ 
tract  which  subjects  the  contractor  to  Exec¬ 
utive  Order  liability: 

Specification  of  the  sections  of  the  Order, 
regulations  or  equal  oppcMrtunlty  clause  al¬ 
legedly  violated.  Including  a  brief  descrip¬ 
tion  of  the  relevant  facts; 

Appropriate  dociunentation  and  statistical 
analysis; 

A  proposed  administrative  complaint, 
where  appropriate. 


In  addition,  the  section  specifies  that 
all  Executive  Order  administrative  en^ 
forcement  proceedings  will  be  conducted 
under  the  control  and  supervision  of  the 
Solicitor  of  Labor  and  imder  OPCCP’s 
hearing  rules.  This  will  provide  greater 
vmlformity  in  the  processing  of  enforce¬ 
ment  proceedings.  Finally,  this  section, 
along  with  §  60-1.24,  outlines  procedures 
pertaining  to  the  referral  of  enforcement 
matters  to  the  Department  of  Justice  and 
includes  authorization  for  the  Attorney 
General  or  his  designee  to  conduct  any 
necessary  investigation,  make  efforts  to 
secure  compliance  and  institute  civil 
actions. 

Section  60-1.30.  This  proposed  section 
contains  the  following  new  provisions. 

A  preamble  explaining  that  the  com¬ 
plaint  procedure  is  investigatory  and  not 
adjudicatory. 

Ccmtractors  are  encouraged  to  develop 
internal  revi^  pr(x:edures  for  the  resolu¬ 
tion  of  discrimination  complaints.  Su<di 
procedures  can  serve  as  a  salutary  and 
expeditious  means  for  resolving  many 
equal  employment  issues.  See  generally, 
‘‘Alexander  v.  Qardner-Denver  Co.”  415 
U.S.  36  (1974).  Such  procedures  may  re¬ 
sult  in  more  rapid  resolution  of  com¬ 
plaints  than  administrative  pnxessing 
under  Executive  Order  11246  in  view  of 
the  number  of  administrative  complaints 
filed,  the  compliance  review,  complaint 
investigation  and  enforcement  priorlti^ 
of  the  OFCCP  and  its  compliance  agen¬ 
cies,  and  the  limited  resources  of  OFCCP 
and  its  ccxnpliance  agencies.  Therefore, 
discrimination  complaints  need  not  be 
filed  with  OFCCP  or  its  ccxnpliance  agen¬ 
cies  within  the  requisite  180  days  of  the 
alleged  violation  (subject  to  extension  of 
time  for  good  cause  showta) ,  if  the  com¬ 
plainant  elects  first  to  file  a  complaint 
under  the  contractor’s  internal  review 
procedure,  in  which  event,  the  employee 
would  have  90  days  to  file  with  OFCCP  or 
the  compliance  agency  from  the  date  the 
contractor  notifies  the  complainant  of 
the  final  decision  resulting  from  the  in¬ 
ternal  procedure. 

Complaints  filed  by  public  Interest  or 
adv(x;ate-type  organizations  will  be  ac¬ 
cepted  notwithstanding  that  such  com¬ 
plaints  do  not  identify  all  or  any  of  the 
alleged  discriminatees  so  long  as  the 
complaint  is  of  sufficient  specificity  as 
to  indicate  where  the  complaint  investi¬ 
gation  should  focus. 

OFCCT  and  the  agencies  will  have  the 
discretion  to  refer  appropriate  com¬ 
plaints  to  EEOC  for  resolution  under 
Title  VII  rather  than  Investigation  and 
enforcement  action  under  E.O.  11246. 
This  allows  OFCCP  and  the  agencies  to 
focus  on  large-scale  discrimination/af¬ 
firmative  action  matters  affecting  large 
numbers  of  minorities  and  women  and  to 
establish  compliance  priorities  accorcl- 
Ingly.  Requiring  OFCCP  or  the  compli¬ 
ance  agencies  to  investigate  each  indi¬ 
vidual  complaint  would  interfere  with  a 
balanced  compliance  review  enforcement 
program  to  maximize  Federal  resources 
for  the  greatest  benefit.  CHass-wlde  com¬ 
plaints  affecting  larger  numbers  of  per¬ 
sons  may  or  may  not  be  prooe.ssed  under 
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E.O.  11246.  depending  upon  various  en¬ 
forcement  factors,  Including  compliance 
agency  and  OFCCP  priorities  and  the 
extent  of  any  existing  EECK!  Involvement 
in  the  matter. 

Such  referrals  to  EEOC  would  imple¬ 
ment  the  policies  enunciated  in  section 
715  of  the  Civil  Rights  Act  of  1964.  as 
amended,  for  coordination,  consistency 
and  the  avoidance  of  duplication  among 
the  Federal  EEO' agencies. 

SXTMMAKY  or  CHANGES  TO  PART  60-2 

Part  60-2  has  been  revised  extensively, 
and  the  reference  to  “Revised  Order  No. 
4”  has  been  eliminated.  The  term  Affirm¬ 
ative  Action  Compliance  Program  is  pro¬ 
posed  to  replace  “Affirmative  Action  Pro¬ 
gram”  and  “Affirmative  Action  Plan”  to 
distinguish  the  Executive  Order  affirma¬ 
tive  action  requirement  from  various 
programs  and  plans  voluntarily  or  other¬ 
wise  adopted  pursuant  to  Federal  law, 
state  and  local  or  other  requirements. 

The  provisions  in  SS  60-2:1  and  60-2.10 
defining  the  purpose  of  the  affirmative 
action  compliance  program  have  been 
rewritten  to  reflect  the  underlying  pre¬ 
mise  that  beyond  a  pledge  not  to  violate 
the  law.  Federal  contractors  have  an  ob¬ 
ligation  to  seek  out  and  correct  any  em¬ 
ployment  discrimination  resulting  from 
their  own  practices  and  to  take  action 
toward  correcting  the  effect  of  past  dis¬ 
crimination  against  minorities  and 
women. 

Section  2.11(a)  has  been  revised  to 
characterize  and  pinpoint  morcaccurate- 
ly  those  segments  and  levels  of  the  con¬ 
tractor’s  workforce  in  which  «nployment 
disparities  flowing  from  the  tradlthmal 
pattern  of  discriminatory  hiring.  Job  as¬ 
signment  and  promotion  are  likely  to 
remain  extant. 

In  proposed  S  60-2.11  (b)  the  term 
“workforce  analysis”  Is  replaced  by  the 
term  “internal  workforce  array.”  The 
purpose  and  substance  of  the  require¬ 
ment  remain  the  same. 

Two  provisions,  “Alternative  A”  and 
“Alternative  B”,  are  being  proposed  for 
$§60-2.11  (c)  and  60-2.12.  These  two 
sections  will  set  forth  the  requirements 
for  conducting  the  Job  group  and  work¬ 
force  array  analyses  and  for  establish¬ 
ing  goals  and  timetables  repectively.  The 
Department  of  Labor  has  not  taken  a 
position  as  to  which  alternative  will  be 
adopted  on  final  rulemaking.  However, 
on  final  rulemaking  only  one  rule  will  be 
promiilgated.  This  rule  may  consist  of 
one  of  the  published  proposed  alterna¬ 
tives.  any  other  suggest^  alternative, 
or  any  combination  thereof.  Accordingly, 
comments  are  invited  on  both  proposals, 
and  in  addition,  any  other  proposals  are 
invited. 

Alternatives  A  and  B  would  both 
amend  the  definition  of  Job  group  in 
$60-2.1 1(c)  to  permit  grouping  of  Jobs 
which  have  substantially  similar  ccm- 
tent.  wage  rates  or  career  development 
opportunities.  The  amended  definition  Is 
Intoaded  to  avoid  mating  a  large  num¬ 
ber  of  small  Job  groups  which  often  re¬ 
sult  in  fractional  goals.  Both  alterna¬ 
tives  would  eliminate  those  present 


avallabllil7  factors  (e.g.  size  of  unem¬ 
ployment  force,  training  institutions) 
which  do  not  readily  translate  into  actual 
availability  of  minorities  or  women,  and 
which  contribute  little  or  no  tangible 
benefit  to  the  goal-setting  process. 

Otherwise,  Alternative  A  would  clarify, 
simplify  and  improve  upon  the  tradi¬ 
tional  approach  to  conducting  the  Job 
group  and  availability  analyses  and  to 
establishing  goals  and  timetables.  Alter¬ 
native  A  addresses  goals  and  timetables 
to  those  Job  groups  in  which  there  are 
disparities  in  the  employment  of  minori¬ 
ties  and  women.  It  defines  an  employ¬ 
ment  disparity  as  having  fewer  minori¬ 
ties  or  women  in  a  particular  Job  group 
than  would  be  reasonably  expected  by 
their  availability  in  the  contractor’s 
relevant  recruiting  area.  Although  they 
need  not  be  triggered  by  a  finding  of 
emplosmient  discrimination,  the  gocds 
and  timetables  which  address  such  dis¬ 
parities  are,  nevertheless,  drawn  from 
the  principles  and  concepts  of  remedy. 
For  example,  the  goals  must  be  design^ 
to  eliminate  the  disparities  and  the  time 
schedule,  including  where  appropriate 
annual  rates  of  achievement,  must  be  of 
a  sufficient  level  to  8u;compliBh  that  re¬ 
sult  in  the  mlnimiun  feasible  time 
period.  ’The  concept  of  ultimate  goals 
and  annual  hiring  and/or  promotion 
rates  have  been  simplified.  In  situations 
where  the  timetable  exceeds  one  year 
the  goal  is  to  be  established  for  a  multi¬ 
year  term  up  to  five  years  and  it  is  to 
include  annual  rates  of  hiring  and/or 
promotion  at  a  sufficient  level  to  sub¬ 
stantially  correct  the  disparity  as  so(H1 
as  practical  within  that  time  period. 
Thus  under  Alternative  A  contractors 
are  expected  to  tmdertake  a  sustained, 
concentrated  effort  up  to  a  five  year 
period  and  thereby  create  a  thrust  from 
which  equal  employment  opportunity 
will  automatically  flow  during  the  years 
thereaftOT.  To  the  extent  that  an  ap¬ 
proved  multiyear  affirmative  action  com¬ 
pliance  program  or  conciliation  agree¬ 
ment  adequately  addresses  any  apparrat 
problems  of  a  systemic  nature  and  desk 
audits  or  monitoring  mechanisms  dis¬ 
close  that  approved  goals  and  other  com¬ 
mitments  are  being  achleved'Within  the 
time  schedules  specified,  contractors 
would  be  scheduled  for  compliance  re¬ 
views  during  the  multiyear  period  only 
in  exceptional  circumstances.  In  those 
situations  where  a  multiyear  goal  does 
not  project  that  the  disparities  will  be, 
substantially  eliminated  within  five  years 
the  reasons  therefor  mmt  be  documented 
in  detail  prior  to  approval  of  the  program 
and  a  new  timetable  must  be  established 
at  the  end  of  the  five  year  period. 

Alternative  B  would  affect  a  change 
in  the  approach  to  affirmative  action 
compliance  programs  as  originally  con¬ 
ceived.  It  would  direct  goals  and  time¬ 
tables  to  focus  Job  groups.  Alternative  B 
defines  a  focus  Job  group  as  one  in  which 
minorities  or  women  are  employed  in 
percentages  less  than  their  percentage 
in  the  total  workforce  of  the  relevant  re¬ 
cruitment  area,  irrespective  of  their 
availability.  The  use  of  the  term  “focus 


job  group”  rather  than  the  term  “dis¬ 
parity”  or  "imder-utUlzatlon”  is  de¬ 
signed  to  eliminate  possible  overtones  of 
culpability  or  related  value  Judgments. 
After  identifsdng  the  focus  Job  groups, 
each  contractor  is  to  conduct  an  avail¬ 
ability  analysis,  similar  to  that  con¬ 
tained  in  Alternative  A,  to  measure  the 
percentage  of  available  minorities  and 
women  currently  qualified  or  potentially 
qualified  for  hiring  or  promotion  into  the 
groups.  This  percentage  should  1^  the 
minimum  acceptable  goal  in  any  a-fflr- 
mative  action  compliance  program.  In 
addition,  contractors  are  especially 
asked  to  consider  what  programs  they 
can  reasonably  undertake,  through 
other  institutions  or  contractor  organi¬ 
zations,  to  increase  the  supply  and  thus 
the  consequent  employment  of  qus^- 
fied  women  and  n^orlties  for  these 
groups. 

By  thus  redefining  the  affirmative  ac¬ 
tion  compliance  program  obligation,  the 
traditional  remedial  underpinning  of 
goals  and  timetables  is  replaced  by  a  con¬ 
cept  which  holds  that  the  econcxnic  gap 
facing  minorities  is  largely  due,  for  a 
host  of  causes,  to  their  lack  of  equal 
participation  in  nontraditional.  often 
higher  paying  job  classifications.  Thus 
affirmative  action  obligations  include 
reasonable  efforts  to  increase  the  supply 
of  minorities  and  women  for  those  Jobs, 
regardless  of  the  fact  that  minorities 
and  women  may  be  employed  in  the  con- 
trator’s  Job  groups  at  a  level  equal  to 
their  skill  availability  or  immediate  skUl 
potential. 

Subpart  C  of  the  ciirrent  regulations 
which  contain  methods,  procedures  and 
specific  techniques  for  ac^evtng  non- 
discrimination.  and  affirmative  action 
results  has  been  eliminated  to  permit 
contractors  the  latitude  to  tailor  such 
measures  to  fit  their  own  legitimate  em¬ 
ployment  structure,  operations  and  local 
circumstances  and  to  enable  compliance 
agencies  to  base  their  determinations  on 
the  results  of  such  measures  and  on  the 
extent  to  which  in  their  executlcm,  they 
represent  a  good  faith  effort  to  achieve 
the  affirmative  action  compliance  pro¬ 
gram  objectives. 

Section  602.13  proposes  a  new  require¬ 
ment  under  which  contractors  are  to 
pr^iare  a  brief  summary  of  the  program 
and  its  results  which  is  to  be  detached 
and  forwarded  to  the  OFCCP  annually. 
The  purpose  of  the  summarized  submis- 
\Sion  is  to  permit  OFCCP  to  establish  a 
priority  compliance  review  selection  sys¬ 
tem  under  which  the  compliance  agen- 
ciec^  will  avoid  scheduling  reviews  of  con¬ 
tractors  who  are  apparently  cmnplying 
with  their  equal  employment  opportunity 
obligations  with  no  assistance  required 
from  the  Government.  The  submis-sion 
wiU  also  permit  OFCCP  to  develop  a 
much  needed  compliance  information 
system  which,  will  allow  it  and  the  pub¬ 
lic  to  measiure  the  success  of  the  Federal 
omtract  compliance  program  In  terms  of 
the  number  and  character  of  new  oppor¬ 
tunities  created  for  minorities  and  wom¬ 
en  rather  then  by  the  number  of  sanc- 
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tion  and  other  enforcement  actlcms  un¬ 
dertaken. 

Summary  of  Proposed  Changes  to  41 
CFR  Part  60-30 

Part  60-30  of  the  present  regulations 
contains  the  Hearing  rules  for  sanction 
proceedings.  The  proposal  would  change 
the  name  to  Rules  of  practice  for  admin¬ 
istrative  proceedings  to  enforce  equal  op¬ 
portunity  under  Executive  Order  11246. 
The  hearing  rules  also  would  be  pub¬ 
lished  in  Part  60-5. 

Ordinarily,  rules  of  practice,  since 
they  deal  with  procedural  matters,  would 
not  be  subject  to  proposed  rulemaking. 
However,  it  is  the  policy  of  the  Depart¬ 
ment  of  Labor,  whenever  practicable,  to 
afford  the  public  an  opportunity  to  par¬ 
ticipate  in  the  rulemaking  process.  Be¬ 
cause  of  the  proposed  general  revision  of 
the  regulations,  the  Eiepartment  there¬ 
fore  will  consider  ail  comments  submitted 
on  this  part. 

The  rules  have  been  slightly  changed 
but  the  basic  framework  of  present  Part 
60-30  has  been  retained.  One  major 
change  is  that  the  rules  of  practice  will 
govern  alL  administrative  hearings  under 
Executive  Order  11246  regardless  of 
whether  the  proceeding  is  instituted  by 
.the  Department  of  Labor  or  by  a  com¬ 
pliance  agency. 

Summary  of  Proposed  Changes  to 
41  CFR  Part  60-60 

Part  60-60,  referred  to  as  Revised  Or¬ 
der  No.  14,  is  being  transferred  to  Part 
60-8  and  the  Revised  Order  No.  14  refer¬ 
ence  Is  being  dropped.  This  new  Part 
60-8  establishes  standards  and  proce¬ 
dures  for  conducting  compliance  reviews 
of  contractors  for  supplies  and  services. 
Part  60-8  will  apply  primarily  to  com¬ 
pliance  reviews  of  contractors  who  are 
subject  to  the  written  affirmative  action 
compliance  program  requirement;  how¬ 
ever,  compliance  agencies  conducting  re¬ 
views  of  contractors  who  do  not  meet 
the  dollar  and  employee  thresholds 
should  follow  the  standards  and  proce¬ 
dures  of  Part  66-8  to  the  extent  they  are 
applicable. 

Section  60-8.2  will  require  ccmtractors 
to  submit  AACP’s  within  10  working  days 
of  a  request  made  by  the  compliance 
agency  or  by  OPCCP. 

Section  60-8.3  sets  forth  the  basic  pol¬ 
icy  which  is  to  guide  compliance  agencies 
in  conducting  reviews  of  contractors, 
nils  policy  emphasizes  uniformity  in 
approach  and  in  compliance  deter¬ 
minations,  and  elimination  of  the  col¬ 
lection  of  unnecessary  data.  It  also  re¬ 
quires  that  the  reviews  be  of  sufficient 
depth  and  comprehensiveness  to  achieve 
reasonably  permanent  solutions. 

Section  60-8.4  clmifies  and  expands 
on  the  use  of  a  single  format  by  contrac¬ 
tors  with  multiple  establishment  and  by 
contractors  within  an  industry  for  devel¬ 
oping  a  written  affirmative  action  com¬ 
pliance  program.  Under  this  section,  con¬ 
tractors  with  a  number  of  establish¬ 
ments  may  enter  into  agreements  with 
their  respective  compliance  agencies 
to  use  a  single  f(»mat  at  each  estab¬ 


lishment  for  presenting  the  internal 
workforce  array  and  the  job  group 
analysis  and  for  developing  goals  and 
timetables.  Similarly,  contractors  with¬ 
in  an  industry  may  agree  among  them¬ 
selves  and  with  the  appropriate  compli¬ 
ance  agency  to  a  single  format. 

Section  60-8.4  expands  the  basic  steps 
of  a  compliance  review  to  include,  where 
appropriate,  a  notice  of  deficiencies  and 
a  conciliation  conference.  This  subsec¬ 
tion  also  clarifies  the  purpose  of  the  desk 
audit  and  requires  compliance  agencies 
to  alert  the  contractor  of  apparent  de¬ 
ficiencies  disclosed  by  the  desk  audit 
prior,  to  the  on-site  review. 

Section  60-8.4(d)  will  permit  the  com¬ 
pliance  agencies  to  cancel  a  scheduled 
compliance  review  if  the  desk  audit  does 
not  disclose  any  apparent  deficiencies 
which  warrant  an  in  depth  on-site  ex¬ 
amination.  On  the  other  hand,  if  the 
material  submitted  does  not  demonstrate 
a  reasonable  effort  by  the  contractor  to 
develop  an  AACP,  the  compliance  agency 
may  cancel  the  on-site  review  and  go 
directly  to  enforcement  proceedings. 
This  subsection  has  also  been  amended 
to  define  the  primary  purpose  of  the  on¬ 
site  phase  of  the  compliance  review. 

Section  60-8.7  requires  the  compliance 
agency  to  give  the  contractor  a  written 
notice  of  deficiencies  for  violations 
which  do  not  lend  themselves  to  im¬ 
mediate  correction.  This  notice  replaces 
the  show  cause  procedure  in- the  present 
regulations  (41  CFR  60-2.2(c)). 

Section  60-8.8  sets  forth  the  proce¬ 
dures  and  standards  for  the  conciliation 
conference. 

Section  60-8.9 (c)  establishes  the  time 
period  by  which  any  conciliation  should 
be  achieved  and  the  time  period  by 
which  enforcement  proceedings  ^ould 
be  initiated. 

Section  60-8.10  eliminates  appeal  pro- 
cediures  on  relevancy  of  information. 

Section  60-8.10  also  revises  the 
present  regulations  with  respect  to 
claims  of  confidentiality  of  information 
submitted  by  a  contractor  to  a  com¬ 
pliance  officer.  Under  present  regula¬ 
tions  (41  CFR  60-60.4)  a  contractor  may 
appeal  to  the  Director  of  OPCCP  a  deci¬ 
sion  by  a  compliance  agency  that  cer¬ 
tain  information,  submitted  by  the  con¬ 
tractor  in  coxmecti(Hi  with  a  compliance 
review,  is  disclosable  imder  the  Freedom 
of  Iifformation  Act.  Disclosure  questions 
now  will  be  handled  by  the  various  com¬ 
pliance  agencies  und^  Uie  Freedom  of 
Information  Act.  This  change  Is  neces¬ 
sary  because  of  the  new  time  limitations 
for  disclosure  determinatkms  imder  the 
recent  amendments  to  the  Freedom  of 
Information  Act. 

Prior  to  the  final  adoption  of  the  pro¬ 
posed  regulations,  consideration  will  be 
given  to  any  data,  views  or  argiunents 
pertaining  thereto  which  are  submitted 
in  writing  to  the  Director  of  OPCCP, 
U.S.  Department  of  Labor,  200  Constitu- 
ti<Hi  Avenue,  NW.,  Washington,  D.C. 
20210,  on  or  before  November  16,  1976. 

Copies  of  an  comments  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  during  regular  busi¬ 


ness  hours  at  the  Office  of  Federal  Con¬ 
tract  Compliance  Programs,  200  Consti¬ 
tution  Avenue,  NW.,  Washington,  D.C. 

Dated:  September  15, 1976. 

W.  J.  Usery,  Jr., 

Secretary  of  Labor. 
John  C.  Read, 

Assistant  Secretary,  Employment 
Standards  Administration. 
Law^rence  Z.  Lorber, 
Deputy  Assistant  Secretary 
Director,  Office  of  Federal 
Contract  Compliance  ^o- 
grams. 

PART  60-1 — GENERAL  OBLIGATIONS 

Subpart  A — Oblieations  of  Contractors  and 
Subcontractors 

Sec. 

60-1.1  Purpose  and  application. 

60-1.2  Administrative  responsibility. 

60-1.3  Definitions. 

60-1.4  Equal  opportunity  clause. . 

60-1.6  Exemptions. 

60-1.6  Affirmative  Action  Ck)mpllance  Pro¬ 
gram  requirements. 

60-1.7  Certification  of  compliance  with 
Executive  Order  11246,  as 
amended. 

60-1.8  Solicitations  or  advertisements  for 
employees. 

60-1.9  Reports  and  other  required  Infor¬ 
mation. 

60-1.10  Notices  to  be  posted. 

60-1.11  Access  to  records  of  employment. 
60-1.12  Collective  bargaining  agreements. 
60-1.13  Foreign  government  practices. 

Subpart  B — General  Enforcemeirt 
60-1.20  Duties  of  agencies. 

60-1.21  Compliance  reviews. 

60-1.22  Preaward  compliance  revle\(6  of 
nonconstruction  contractors  and 
subcontractors. 

60-1.23  Complaint  investigation. 

60-1.24  Conciliation. 

60-1.26  Enforcement  proceedings. 

60-1.26  Reinstatement  of  ineligible  con¬ 
tractors  and  subcontractors. 

— -  Subpart  C— Complaint  Procedure 

60-1 .30  Filing  complaints. 

Subpart  D — Artcillary  Matters 
60-1.40  Assumption  of  jurisdiction  by  or 
referrals  to  the  Director. 

60-1.41  Rulings  and  interpretations. 

60-1.42  Delegation  of  authority  by  the 
Director. 

60-1.43  Access  to  records  and  site  of  em¬ 
ployment. 

60-1.44  Contracts  in  effect  prior  to 
October  24.  1966. 

Authoritt:  Sec.  201,  E.O.  11246  (80  FR 
12319)  and  E.0. 11376  (32  FR  14303) . 

Subpart  A — Obligations  of  Contractors  and 
Subcontractors 

§  60—1.1  Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  achieve  the  aims  of  arts  n,  HE, 
and  IV  of  Executive  Order  11246  as 
amended  by  Executive  Order  11376  for 
the  promotion  and  ensuring  of  equal  op- 
Iiortunity  for  all  persons,  without  regard 
to  race,  color,  religion,  sex,  or  national 
origin,  employed  or  seeking  empl<^anent 
with  Government  'contractors,  subcon- 
tracton,  or  with  contractors  and  subcon¬ 
tractors  performing  under  federally  a»- 
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sisted  construction  contracts.  The  regu¬ 
lations  in  this  part  apply  to  all  contract¬ 
ing  agencies  of  the  Government  and  to 
contractors  and  subcontractors  who  per¬ 
form  under  Government  contracts,  to  the 
extent  set  fort^  in  this  part.  The  regula¬ 
tions  in  this  part  also  apply  to  all  agen¬ 
cies  of  the  Government  administering 
programs  involving  Federal  financial  as¬ 
sistance  which  may  include  a  construc¬ 
tion  contract,  and  to  all  contractors  and 
subcontractors  performing  under  con¬ 
struction  contracts  which  are  related  to 
any  such  programs,  unless  otherwise  in¬ 
dicated.  The  procedures  set  forth  in  the 
regulations  in  this  part  govern  all  dis¬ 
putes  relative  to  a  contractor’s  compli¬ 
ance  with  its  obligations  under  the  equal 
opportunity  clause  regardless  of  whether 
or  not  the  contract  contains  a  “Disputes” 
clause.  Failure  of  a  contractor  or  ap¬ 
plicant  to  comply  with  any  provision  of 
the  regulations  in  this  chapter  shall  be 
grounds  for  the  institution  of  the  en¬ 
forcement  proceedings  contained  in  §  60- 
1.25.  The  regulations  in  this  part  do  not 
apply  to  any  action  taken  to  effect  com¬ 
pliance  with  Title  VI  of  the  Civil  Rights 
Act  of  1964.  The  rights  and  remedies  of 
the  Government  hereunder  are  not  ex¬ 
clusive  and  do  ndt  affect  rights  and 
remedies  provided  elsewhere  by  law,  reg¬ 
ulation  or  contract;  neither  do  the  reg¬ 
ulations  limit  the  exercise  by  the  Secre¬ 
tary  or  Government  agencies  of  powers 
not  herein  specifically  set  forth,  but 
granted  to  them  by  the  Order. 

§  60^1.2  Adminisitrativc  responsibility. 

Under  the  general  direction  of  the  Sec- 
cretary,  the  Director  is  delegated  author¬ 
ity  and  is  assigned  responsibility  for 
carrying  out  the  responsibilities  assigned 
to  the  Secretary  under  the  Order,  ex¬ 
cept  the  power  to  issue  rules  and  regu¬ 
lations  of  a  general  nature.  Correspond¬ 
ence  regarding  the  Order  should  be  di¬ 
rected  to  the  Director,  Office  of  Federal 
Contract  Compliance  Programs,  U.S.  De¬ 
partment  of  Labor,  200  Constitution  Ave¬ 
nue,  NW.,  Washington,  D.C.  20210. 

§  60—1.3  Definitions. 

(a)  The  term  “administering  agency” 
means  any  department,  agency  and  es¬ 
tablishment  in  the  Executive  Branch  of 
the  Government,  including,  any  wholly 
owned  Government  corporation,  which 
administers  a  program  involving  feder¬ 
ally  assisted  construction  contracts. 

(b)  The  term  “Administrative  Law 
Judge”  means  an  Administrative  Law 
Judge  appointed  as  provided  In  5  U.S.C. 
3105  and  Subpart  B  of  Part  930  of  Title 
5  of  the  Code  of  Federal  Regulations  (see 
37  F.R.  16787)  and  qualified  to  preside 
at  hearings  und^  5  U.S.C.  557. 

(c)  The  term  “agency”  means  any  con¬ 
tracting,  compliance  or  administering 
agency  of  the  Government, 

(d)  The  term  “applicant”  means  an 
applicant  for  Federal  assistance  involv¬ 
ing  a  construction  contract,  or  other 
participant  In  a  program  involving  a 
construction  contract,  as  determined  by 
regulation  of  an  administering  agency. 
The  term  also  Includes  such  persons  after 
they  bec(Hne  recipients  of  such  Federal 
assistance. 


(e)  The  term  “compliance  agency” 
means  the  agency  designated  by  the  Di¬ 
rector  on  a  geographical,  industry  or 
other  basis  to  conduct  compliance  re¬ 
views  and  to  undertake  such  other  re¬ 
sponsibilities  in  connection  with  the  ad¬ 
ministration  of  the  Order  as  the  Drector 
may  determine  to  be  appropriate. 

(f)  The  term  “construction  work” 
means  the  construction,  rehabilitation, 
alteration,  conversion,  extension,  demo¬ 
lition  or  repair  of  buildings,  highways, 
or  other  changes  or  improvements  to 
real  property,  including  facilities  provid¬ 
ing  utilility  services.  The  term  also  in¬ 
cludes  the  supervision.  Inspection,  and 
other  onsite  functions  incidental  to  the 
actual  construction. 

(g)  The  term  “contract”  means  any 
Government  contract  or  any  federally 
assisted  construction  contract. 

(h)  The  term  “contracting  agency” 
means  any  department,  agency,  estab¬ 
lishment,  or  instrumentality  in  the  Exec¬ 
utive  Branch  of  the  Government,  in¬ 
cluding  any  wholly  owned  Government 
corporation,  which  enters  into  contracts. 

(i)  The  term  “contractor”  means,  im- 
less  otherwise  indicated,  a  prime  con¬ 
tractor  or  subcontractor. 

(j)  The  term  “Director”  means  the 
Director,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Department 
of  Labor,  or  any  person  to  whom  he/she 
delegates  authority  under  the  regula¬ 
tions  in  this  part. 

(k)  The  term  “establishment,”  except 
as  used  in  paragraphs  (a)  and  (h)  of 
this  section,  means  any  location  where  a 
contractor  regularly  assigns  or  main¬ 
tains  employees,  and  includes  locations 
from  which  employees  (who  do  not  work 
in  a  permanent  location)  are  assigned 
on  a  regular  or  temporary  basis. 

(l)  The  term  “equal  opportunity 
clause”  means  the  contract  provisions 
set  forth  in  §  60-1.4  (a)  or  (b),  as  appro¬ 
priate. 

(m)  The  term  “federally  assisted  con¬ 
struction  contract”  means  any  agree¬ 
ment  or  modification  thereof  between 
any  applicant  and  a  person  or  construc¬ 
tion  work  which  is  paid  for  in  whole  or 
in  part  with  funds  obtained  from  the 
Government  or  borrowed  on  the  credit  of 
the  Government  pursuant  to  any  Fed¬ 
eral  program  involving  a  grant,  contract, 
loan,  insurance,  or  guarantee,  or  under¬ 
taken  pursuant  to  any  Federal  program 
involving  such  grant,  contract,  loan,  in¬ 
surance,  or  guarantee,  or  any  applica¬ 
tion  or  modification  thereof  approved  by 
the  Government  for  a  grant,  contract, 
loan,  insurance,  or  guarantee  under 
which  the  applicant  itself  participates  in 
the  coru'trucOon  work. 

(n)  The  term  “Government”  means 
the  Government  of  the  United  States  of 
America. 

(o)  The  term  “Government  contract” 
means  any  agreement  or  modification 
thereof  between  any  contracting  agency 
and  any  person  for  the  furnishing  of 
supplies  or  services  or  for  the  use  of  real 
or  personal  property,  including  lease 
arrangements.  The  term  “services,”  as 
used  in  this  definition  includes,  but  is 
not  limited  to  the  following  services: 


Utility,  construction,  transportation,  re¬ 
search,  insurance,  and  fimd  depositary. 
The  term  “Government  contract”  does 
not  include  (1)  agreements  in  which  the 
parties  stand  in  the  relationship  of  en- 
ployer  and  employee,  and  (2)  federally 
assisted  construction  contracts. 

(p)  The  term  “minority  group”  as 
used  herein  shall  mean:  (1)  Black  (not 
of  Hispanic  Origin),  a  person  having 
origins  in  any  of  the  black  racial  groups 
of  Africa.  (2)  Hispanic,  a  person  of 
Mexican,  Puerto  Rican,  Cuban,  Central 
or  South  American  or  other  Spanish 
Culture  or  origin,  regardless  of  race.  (3) 
Asian  or  Pacific  Islander,  a  person  hav¬ 
ing  origins  in  any  of  the  original  peoples 
of  the  Pacific  Islands.  This  area  in¬ 
cludes,  for  example,  China,  Japan, 
Korea,  the  Philippine  Islands,  and 
Samoa.  (4)  American  Indian  or  Alaskan 
Native,  a  person  having  origins  in  any 
of  the  original  peoples  of  North  America, 
and  who  maintain  cultural  identifica¬ 
tion  through  tribal  affiliation  or  com¬ 
munity  recognition. 

(q)  The  term  “modification”  means 
any  alteration  in  the  teiins  and  condi¬ 
tions  of  a  contract,  including  supple¬ 
mental  agreements,  amendments,  and 
extensions. 

(r)  The  terms  “Order,”  Executive 
Order  11246,”  or  “Executive  Order” 
mean  Parts  H,  HI,  and  IV  of  the  Execu¬ 
tive  Order  11246  dated  September  24, 
1965,  (30  F.R.  12319) ,  as  amended. 

(s)  The  term  “person”  means  any 
natural  person,  corporation,  including 
utilities,  partnership,  unincorporated 
association,  state  or  local  government, 
and  any  agency,  instrumentality,  or  sub¬ 
division  of  such  a  government. 

(t)  The  term  “prime  contractor” 
means  any  person  holding  a  contract 
and,  for  the  purposes  of  enforcement  of 
the  Order  and  the  regulations  in  this 
Chapter,  any  person  who  has  held  a  con¬ 
tract  subject  to  the  Order. 

(u)  The  term  “recruiting  and  train¬ 
ing  agency”  means  any  person  who  re¬ 
fers  workers  to  any  contractor  or  sub¬ 
contractor,  or  who  provides  or  super¬ 
vises  apprenticeship  or  training  for  em¬ 
ployment  by  any  contractor  or  subcon¬ 
tractor. 

(v)  The  term  “rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  La¬ 
bor”  used  in  paragraph  (4)  of  the  equal 
opportunity  clause  means  rules,  regula¬ 
tions,  and  relevant  orders  of  the  Secre¬ 
tary  of  Labor  or  his/her  designee  issued 
pursuant  to  the  Order. 

(w)  The  term  “Secretary”  means  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor. 

(x)  The  term  “site  of  construction” 
means  the  general  physical  location  of 
any  building,  highway,  or  other  change 
or  improvement  to  real  property  which 
is  imdergoing  construction,  rehabilita¬ 
tion,  alteration,  conversion,  extension, 
demolition,  or  repair  and  any  location 
or  facility  at  which  a  contractor,  subcon¬ 
tractor,  or  other  participating  party 
meets  a  demand  or  performs  a  function 
relating  to  the  contract  or  subcontract. 

(y)  The  term  “subcontract”  means  any 
agreement  or  arrangement  between  a 
contractor  and  any  person  (in  which  the 
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parties  do  not  stand  in  the  relationship 
of  an  employer  and  an  employee) : 

(1)  For  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or  personal 
property,  including  lease  arrangements, 
which,  in  whole  or  in  part,  is  necessary 
to  the  performance  of  any  one  or  more 
contracts;  or 

(2)  Under  which  any  portion  of  the 
contractor’s  obligation  under  any  one  or 
more  contracts  is  performed,  under¬ 
taken,  or  assumed. 

(z)  The  term  “subcontractor”  means 
any  person  holding  a  subcontract  and, 
for  the  purposes  of  enforcement  of  the 
Order  and  the  regulations  in  this  chapter, 
any  person  who  has  held  a  subcontract 
subject  to  the  Order.  The  term  “First- 
tier  subcontractor”  refers  to  a  su^on- 
tractor  holding  a  subcontract  with  a 
prime  contractor. 

(aa)  The  term  “United  States”  as  used 
herein  shall  include  the  several  States, 
the  District  of  Columbia,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Panama 
Canal  Zone,  and  the  possessions  of  the 
United  States. 

§  60—1.4  Equal  opportunity  clause. 

(a)  Government  contracts.  Except  as 
otherwise  provided,  each  contracting 
agency  shall  include  the  following  equal 
opportunity  clause  contained  in  section 
202  of  the  Order  in  each  of  its  Govern¬ 
ment  contracts  (and  modifications 
thereof  if  not  included  in  the  original 
contract) ; 

During  the  performance  of  this  con¬ 
tract,  the  contractor  agrees  as  follows; 

(l)  The  contractor  will  not  discrimi¬ 
nate  against  any  employee  or  applicant 
for  employment  because  of  race,  color, 
religion,  sex,  or  national  origin..  The  con¬ 
tractor  will  take  affirmative  action  to 
ensure  that  applicants  are  employed, 
and  that  employees  are  treated  during 
employment,  without  regard  to  their 
race,  color,  religion,  sex,  or  national  ori¬ 
gin.  Such  action  shall  include,  but  not 
be  limited  to  the  following:  Employ¬ 
ment,  upgrading,  demotion,  or  transfer, 
recruitment  or  recruitment  advertising; 
layoff  or  termination;  rates  of  pay  or 
other  forms  of  compensation;  and  se¬ 
lection  for  training,  including  appren¬ 
ticeship.  The  contractor  agrees  to  post 
In  conspicuous  places,  available  to  em¬ 
ployees  and  applicants  for  employment, 
notices  to  be  provided  by  the  contract¬ 
ing  officer  setting  forth  the  provisions  of 
this  nondiscrimination  clause. 

(2)  The  contractor  will,  in  all  solicita¬ 
tions  or  advertisements  for  employees 
placed  by  or  on  behalf  of  the  contractor, 
state  that  all  qualified  applicants  will 
receive  consideration  for  employment 
•without  regard  to  race,  color,  religion, 
sex  or  national  origin. 

(3)  The  contractor  will  send  to  each 
labor  union  or  representative  of  workers 
with  w’hich  he  has  a  collective  bargain¬ 
ing  agreement  or  other  contract  or  un¬ 
derstanding,  a  notice  to  be  provided  by 
the  agency  contracting  officer,  advising 
the  labOT  union  or  workers’  r^resenta- 
tive  of  the  contractor’s  commitments 
under  section  202  of  Executive  Order 
11246  of  September  24,  1965,  and  shall 


post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  appli¬ 
cants  for  emplosmient. 

(4)  The  contractor  will  comply  with 
all  provisions  of  Executive  Order  11246 
of  September  24,  1965,  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all  in¬ 
formation  and  reports  required  by  Ex¬ 
ecutive  Order  11246  of  September  24, 
1965,  and  by  the  rules,  regulations,  and 
orders.of  the  Secretary  of  Labor,  or  pur¬ 
suant  thereto,  and  will  permit  access  to 
his  books,  records,  and  accounts  by  the 
contracting  agency  and  the  Secretary  of 
Labor  for  purposes  of  investigation  to  as¬ 
certain  compliance  with  such  rules,  reg¬ 
ulations,  and  orders. 

(6)  In  the  event  of  the  contractor’s 
noncomphance  with  the  nondiscrimina¬ 
tion  clause  of  this  contract  or  with  any 
of  such  rules,  regulations  or  orders,  this 
contract  may  be  canceled,  terminated  or 
suspended  in  whole  or  in  part  and  the 
contractor  may  be  declared  ineligible  for 
further  Government  contracts  in  accord¬ 
ance  with  procedures  authorized  in  Ex¬ 
ecutive  Order  11246  of  September  24. 
1965,  and  such  other  sanctions  may  be 
imposed  and  remedies  invoked  as  pro¬ 
vided  in  Executive  Order  11246  of  Sep¬ 
tember  24, 1965,  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor  or  as 
otherwise  pro’vided  by  law. 

(7)  The  contractor  will  include  the 
provisions  of  paragraphs  (1)  through 
(7)  in  every  subcontract  or  purchase 
order  unless  exempted  by  rules,  regula¬ 
tions,  or  orders  of  the  Secretary  of  Labor 
issued  pursuant  to  section  204  of  Ex¬ 
ecutive  Order  11246  of  September  24, 
1965,  so  that  such  provisions  will  be 
binding  upon  each  subcontractor  or 
vendor.  The  contractor  will  take  such 
action  with  respect  to  any  subcontract 
or  purchase  order  as  the  contracting 
agency  may  direct  as  a  means  of  enforc¬ 
ing  such  provisions  including  sanctions 
for  noncompliance:  Provided,  however. 
That  in  the  event  the  contractor  be¬ 
comes  involved  in,  or  is  threatened  with, 
litigation  with  a  subcontractor  or  vendor 
as  a  result  of  such  direction  by  the  con¬ 
tracting  agency,  the  contractor  may  re¬ 
quest  the  United  States  to  enter  into 
such  litigation  to  protect  the  interests  of 
the  United  States. 

(b)  Federally  assisted  construction 
contracts.  (1)  Except  as  otherwise  pro¬ 
vided,  each  administering  agency  ^all 
require  the  inclxision  of  the  following 
language  as  a  condition  of  any  grant, 
contract,  loan,  insurance,  or  guarantee 
involving  federally  assisted  construction 
which  is  not  exempt  from  the  require¬ 
ments  of  the  equal  opportunity  clause: 

The  applicant  hereby  agrees  that  it  will 
Incorporate  or  cause  to  be  Incorporated  Into 
any  contract  for  construction  work,  or  mod¬ 
ification  thereof,  as  defined  In  the  regula¬ 
tions  of  the  Secretary  of  Labor  at  41  CFR 
Chapter  60,  which  Is  paid  for  In  whole  or 
in  part  with  funds  obtained  from  the  Fed¬ 
eral  Government  or  borrowed  on  the  credit 
of  the  Federal  Government  pursuant  to  a 
grant,  contract,  loan.  Insurance,  or  guar¬ 
antee,  or  undertaken  pursuant  to  any  Fed¬ 
eral  program  involving  such  grant,  contract, 


loan,  insuarnce,  or  guarantee,  the  following 
equal  opportunity  clause: 

During  the  performance  of  this  contract, 
the  contractor  agrees  as  follows: 

(1)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for  em¬ 
ployment  because  of  race,  color,  religion, 
sex  or  national  origin.  The  contractor  will 
take  affirmative  action  to  ensure  that  ap¬ 
plicants  are  employed,  and  that  employees 
are  treated  during  employment  without  re¬ 
gard  to  their  race,  color,  religion,  sex,  or 
national  origin.  Such  action  shall  include, 
but  not  be  limited  to  the  following:  Em¬ 
ployment,  upgrading,  demotion,  or  transfer; 
recruitment  or  recruitment  advertising;  lay¬ 
off  or  terminaifion;  rates  of  pay  or  other 
forms  of  compensation;  and  selection  for 
training,  including  apprenticeship.  The  con¬ 
tractor  agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for 
employment,  notices  to  be  provided  setting 
forth  the  provisions  of  this  nondiscrimina¬ 
tion  clause. 

(2)  The  contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
qualified  applicants  will  receive  considera¬ 
tion  for  employment  without  regard  to  race, 
colOT,  religion,  sex  or  national  origin. 

(3)  The  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  It  has  a  collective  bargaining  agree¬ 
ment  or  other  contract  or  understanding,  a 
notice  to  be  provided  advising  the  said  labor 
union  or  workers*  representatives  of  the  con¬ 
tractor’s  commitments  under  this  section, 
and  shall  post  copies  of  the  notice  in  con¬ 
spicuous  places  available  to  employees  and 
applicants  for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  Executive  Order  11246,  as 
amended,  and  of  the  rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all  Infor¬ 
mation  and  reports  required  by  Executive 
Order  1 1246,  as  amended,  and  by  rules,  regu¬ 
lations,  and  orders  of  the  Secretary  of  Labor, 
or  pursuant  thereto,  and  will  permit  access 
to  Its  books,  records  and  accounts  by  the  ad¬ 
ministering  or  compliance  agency  and  the 
Secretary  of  Labor  for  purposes  of  Investiga¬ 
tion  to  ascertain  compliance  with  such  rules, 
regulations,  and  orders. 

(6)  In  the  event  of  the  contractor's  non- 
compliance  with  the  nondiscrimination 
clauses  of  this  contract  or  with  any  of  the 
said  rules,  regulations,  or  orders,  this  con¬ 
tract  may  be  canceled,  terminated,  or  sus¬ 
pended  in  whole  or  in  part  and  the  contrac¬ 
tor  may  be  declared  ineligible  for  further 
Government  contracts  or  federally  assisted 
construction  contracts  in  accords  with  pro¬ 
cedures  authorized  in  Executive  Order  11246, 
and  such  other  sanctions  may  be  imposed 
and  remedies  Invoked  as  provided  in  Execu¬ 
tive  Order  11246  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor,  or  as  other¬ 
wise  provided  by  law. 

(7)  The  contractor  will  include  the  por¬ 
tion  of  the  sentence  immediately  preceding 
paragraph  (1)  and  the  provisions  of  para¬ 
graphs  (1)  through  (7)  In  every  subcontract 
or  purchase  order  unless  exempted  by  rules, 
regulations,  or  orders  of  the  Secretary  of 
Labor  issued  pursuant  to  section-  204  of 
Executive  Order  11246  so  that  such  provi¬ 
sions  will  be  binding  upon  each  subcontrac¬ 
tor  or  vendor.  The  contractor  will  take  such 
action  with  respect  to  any  subcontract  or 
purchase  order  as  the  administering  agency 
may  direct  as  a  means  of  enforcing  such  pro¬ 
visions,  Including  sanctions  for  noncompli¬ 
ance:  Provided,  however.  That  In  the  event  a 
contFact<7  beoomas  Involved  In,  or  is  threat¬ 
ened  with,  litigation  with  a  subcontract<v  or 
vendor  as  a  result  of  such  direction  by  the 
administering  agency,  the  contractor  may  re- 
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quest  the  United  States  to  enter  Into  such 
litigation  to  protect  the  Interests  of  the 
United  States. 

The  applicant  further  agrees  that  It  will 
be  bound  by  the  above  equal  opportunity 
clause  with  respect  to  its  own  employment 
practices  when  it  participates  In  federally 
assisted  construction  work:  Provided,  That 
If  th**  applicant  so  participating  is  a  state  or 
local  government,  the  above  equal  opportu¬ 
nity  clause  Is  not  applicable  to  any  agency, 
Instrumentality  or  subdivision  of  such  gov¬ 
ernment  which  does  not  participate  in  work 
on  or  under  the  contract. 

Tlie  applicant  agrees  that  it  will  assist  and 
cooperate  actively  with  the  administering 
agency  and  the  Secretary  of  Labor  in  obtain¬ 
ing  the  compliance  of  contractors  and  sub¬ 
contractors  with  the  equal  opportunity  clause 
and  the  rules,  regulations,  and  relevant  or¬ 
ders  of  the  Secretary  of  Labor,  that  it  will 
furnish  the  administering  agency  and  the 
Secretary  of  Labor  such  information  as  they 
may  require  for  the  supervision  of  such  com¬ 
pliance,  and  that  it  will  otherwise  assist  the 
administering  agency  in  the  discharge  of 
the  agency’s  primary  responsibility  for  se¬ 
curing  compliance. 

The  applicant  further  agrees  that  it  with 
refrain  from  entering  into  any  contract  or 
contract  modification  subject  to  Executive 
Order  11246  of  September  24,  1965,  as 

amended,  with  a  contractor  debarred  from, 
or  who  has  not  demonstrated  eligibility  for. 
Government  contracts  and  federally  assisted 
construction  contracts  pursuant  to  the  Order 
and  will  carry  out  such  sanctions  and  penal¬ 
ties  for  violation  of  the  equal  opportunity 
clause  as  may  be  imposed  upon  contractors 
and  subcontractors  by  the  administering 
agency  or  the  Secretary  of  Labor  pursuant  to 
Part  II,  Subpart  D  of  the  order.  In  addition, 
the  applicant  agrees  that  if  it  fails  or  refuses 
to  comply  with  these  undertakings,  the  ad¬ 
ministering  agency  may  take  any  or  all  the 
following  actions:  Cancel,  terminate,  or  sus¬ 
pend  in  whole  or  in  part  this  grant  (con¬ 
tract.  loan,  insurance,  guarantee);  refrain 
from  extending  any  further  assistance  to  the 
applicant  under  the  program  with  respect  to 
which  the  failure  or  refund  occurred  until 
satisfactory  assurance  of  future  compliance 
has  been  received  from  such  applicant:  and 
refer  the  case  to  the  Department  of  Justice 
for  appropriate  legal  proceedings. 

(c)  Subcontracts.  Each  nonexempt 
prime  contractor  or  subcontractor  shall 
include  the  equal  opportunity  clause  in 
each  of  its  nonexempt  subcontracts. 

(d)  Incorporation  by  reference.  The 
equal  opportunity  clause  may  be  incorpo¬ 
rated  by  reference  in  all  Government 
contracts  and  subcontracts,  including 
Government  bills  of  lading,  transporta¬ 
tion  requests,  contracts  for  deposit  of 
Government  funds,  and  contracts  for  is¬ 
suing  and  paying  U.S.  savings  bonds  and 
notes. 

(e)  Incorporation  by  operation  of  the 
Order.  By  operation  of  the  Order,  the 
equal  opportunity  clause  shall  be  con¬ 
sidered  to  be  a  part  of  every  contract  and 
subcontract  required  by  the  Order  and 
the  regulations  in  this  part  to  include 
such  a  clause  whether  or  not  it  is  physi¬ 
cally  incorporated  in  such  contracts  and 
whether  or  not  the  contract  between  the 
agency  and  the  contractor  is  written. 

(f )  Adaptation  of  language.  Such  nec¬ 
essary  changes  in  language  may  be  made 
in  the  equal  opportunity  clause  and  the 
regulations  in  this  chapter  as  shall  be 
appropriate  to  identify  properly  the  par¬ 
ties  and  their  undertakings. 


§  60—1.3  Exemptions. 

(a)  General — (1)  Transactions  of  $10,- 
000  or  under.  Contracts  and  subcon¬ 
tracts  not  exceeding  $10,000,  other  than 
Government  bills  of  lading,  are  exempt 
from  the  requirements  of  the  equal  op¬ 
portunity  clause.  In  determining  the  ap¬ 
plicability  of  this  exemption  to  any  fed¬ 
erally  assisted  construction  contract,  or 
subcontract  thereunder,  the  amount  of 
such  contract  or  subcontract  rather  than 
the  amount  of  the  Federal  financial  as¬ 
sistance  shall  govern.  No  agency,  con¬ 
tractor,  or  subcontractor  shall  procure 
supplies  or  services  in  less  than  usual 
quantities  to  avoid  applicability  of  the 
equal  opportunity  clause:  Provided,  That 
where  a  contractor  has  contracts  or  sub¬ 
contracts  with  the  Government  in  any 
12-month  period  which  have  an  aggre¬ 
gate  total  value  (or  can  reasonably  be 
expected  to  have  an  aggregate  total  val¬ 
ue)  of  $50,000  or  more,  the  $10,000  ex¬ 
emption  does  not  apply,  and  the  con¬ 
tracts  are  subject  to  the  Order  and  the 
regulations  issued  pursuant  thereto  re- 
gardles  of  whether  any  single  contract 
exceeds  $10,000  in  value. 

(2)  Contracts  and  subcontracts  for  in¬ 
definite  quantities.  With  respect  to  con¬ 
tracts  and  subcontracts  for  indefinite 
quantities  (including,  but  not  limited  to, 
open  end  contracts,  utility  contracts,  re- 
quirement-typd  contracts.  Federal  Sup¬ 
ply  Schedule  contracts,  “call-type”  con¬ 
tracts,  and  purchase  notice  agreements) , 
the  equal  opportunity  clause  shall  be  in¬ 
cluded  unless  the  purchaser  has  reason  to 
believe  that  the  amount  to  be  ordered  in 
any  year  under  such  contract  will  not 
exceed  $10,000.  The  applicability  of  the 
equal  opportunity  clause  shall  be  deter¬ 
mined  by  the  purchaser  at  the  time  of 
award  for  the  first  year,  and  annually 
thereafter  for  succeeding  years,  if  any. 
Notwithstanding  the  above,  the  equal  op¬ 
portunity  clause  shall  be  applied  to  such 
contract  whenever  the  amoimt  of  a 
single  order  exceeds  $10,000.  Once  the 
equal  opportunity  clause  is  determined 
to  be  applicable,  the  contract  shall  con¬ 
tinue  to  be  subject  to  such  clause  for  its 
duration,  regardless  of  the  amounts  or¬ 
dered,  or  reasonably  expected  to  be  or¬ 
dered  in  any  year. 

(3)  Work  outside  the  United  States. 
Contracts  and  subcontracts  are  exempt 
from  the  requirements  of  the  equal  op¬ 
portunity  clause  with  regard  to  work 
performed  outside  the  United  States  by 
employees  who  were  not  recruited  within 
the  United  States. 

(4)  Contracts  with  state  or  local  gov¬ 
ernments.  The  requirements  of  the  equal 
opportunity  clause  in  any  contruct  or 
subcontract  with  a  state  or  local  govern¬ 
ment  (or  any  agency,  instrumentality  or 
subdivision  thereof)  shall  not  be  appli¬ 
cable  to  any  agency,  instrumentality  or 
subdivision  of  such  government  which 
does  not  participate  in  work  on  or  under 
the  contract  or  subcontract.  In  addition, 
any  agency,  instrumentality  or  subdi¬ 
vision  of  such  government,  except  for 
educational  institutions  medical  and 
health  establishments,  is  exempt  from 
the  requirements  of  filing  the  annual 
compliance  report  provided  for  by  §  60- 
1.9(a)  (1)  and  maintaining  a  written  af¬ 


firmative  action  program  prescribed  by 
S  60-1.6  and  Part  60-2  of  this  chapter. 

(5)  Contracts  with  certain  educa¬ 
tional  institutions.  It  shall  not  be  a  vio¬ 
lation  of  the  equal  opportimity  clause 
for  a  school,  college,  university,  or  other 
educational  institution  or  institutions  of 
learning  to  hire  and  employ  employees 
of  a  particular  religion  if  such  school, 
college,  university,  or  educational  insti¬ 
tution  or  institution  of  learning  is,  in 
whole  or  in  substantial  part,  owned,  sup¬ 
ported,  controlled,  or  managed  by  a  par¬ 
ticular  religion  or  by  a  particular  reli¬ 
gious  corporation,  association,  or  society, 
or  if  the  curriculum  of  such  school,  col¬ 
lege,  university,  or  other  educational  in¬ 
stitution  or  institution  of  learning  is  di¬ 
rected  toward  the  propagation  of  a  par¬ 
ticular  religion.  The  primary  thrust  of 
this  provision  is  directed  at  religiously 
oriented  church-related  colleges  and 
universities  and  should  be  so  interpreted. 

(6)  Work  on  or  near  Indian  reserva¬ 
tions.  It  shall  not  be  a  violation  of  the 
equal  opportunity  clause  for  a  construc¬ 
tion  or  nonconstruction  contractor  to  ex¬ 
tend  a  publicly  announced  preference  in 
employment  to  Indians  living  on  or  near 
an  Indian  reservation  in  connection  with 
employment  opportunities  on  or  near  an 
Indian  reservation.  The  use  of  the  word 
“near”  would  include  all  that  area  where 
a  person  seeking  employment  could  rea¬ 
sonably  be  expected  to  commute  to  and 
from  in  the  course  of  a  work  day.  Con¬ 
tractors  or  subcontractors  extending 
such  a  preference  shall  not,  however,  dis¬ 
criminate  among  Indians  on  the  basis  of 
religion,  sex,  or  tribal  affiliation,  and  the 
use  of  such  a  preference  shall  not  excuse 
a  contractor  from  complying  with  the 
other  requirements  contained  in  this 
chapter. 

(b)  Specific  contracts  and  establish¬ 
ments — (1)  Specific  contracts.  The  Di¬ 
rector  may  exempt  any  agency  or  any 
person  from  requiring  the  inclusion  of 
all  or  any  part  of  the  equal  opportunity 
clause,  and  or  any  or  all  requirements 
contained  in  the  regulations  of  this 
chapter,  in  any  specific  contract  or  sub¬ 
contract  when  he/she  deems  that  special 
circumstances  in  the  national  interest  so 
require.  The  Director  may  also  exempt 
groups  or  categories  of  contracts  or  sub¬ 
contracts  of  the  same  type  where  he/ she 
fir^ds  it  impracticable  to  act  upon  each 
request  individually  or  where  group  ex¬ 
emptions  will  contribute  to  convenience 
in  the  administration  of  the  Order. 

(2)  Establishments  not  connected  with 
contracts.  The  Director  may  exempt  from 
the  requirements  of  the  equal  opportu¬ 
nity  clause  any  of  a  prime  contractor’s 
or  subcontractor’s  establishments  which 
he/she  finds  to  be  in  all  respects  sepa¬ 
rate  and  distinct  from  activities  of  the 
prime  contractor  or  subcontractor  re¬ 
lated  to  the  performance  of  the  contract 
or  subcontract:  Provided,  That  he /she 
also  finds  that  such  an  exemption  will 
not  intei’fere  with  or  impede  the  effectu¬ 
ation  of  the  Order. 

(c)  National  security.  Any  requirement 
set  forth  in  the  regulations  in  this  chap¬ 
ter  shall  not  apply  to  any  contract  or 
subcontract  whenever  the  head  of  an 
agency  determines  that  such  contract  or 
subcontract  Is  essential  to  the  national 
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security  and  that  its  award  without  cwn- 
plying  with  such  requirement  is  neces¬ 
sary  to  the  national  security.  Upon  mak¬ 
ing  such  a  determination,  the  head  of  the 
agency  will  notify  the  Director  in  writing 
within  30  days. 

(d)  Withdratval  of  exemption.  When 
any  contract  or  subcontract  is  of  a  class 
exempted  xmder  this  section,  the  Director 
may  withdraw  the  exemption  for  a  spe¬ 
cific  contract  or  subcontract  or  group  of 
contracts  or  subcontracts  when  in  his/ 
her  judgment  such  action  is  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  order.  Such  withdrawal  shall  not 
apply  to  contracts  or  subconti’acts 
awarded  prior  to  the  withdrawal,  except 
that  is  procurements  entered  into  by 
formal  advertising,  or  the  various  forms 
of  restricted  formal,  advertising,  such 
withdrawal  shall  not  apply  unless  the 
withdrawal  is  made  more  than  10  calen¬ 
dar  days  before  the  date  set  for  the 
opening  of  the  bids. 

§  60—1.6  Affirmative  action  compliance 
program  requirements. 

(a)  Who  is  covered.  Each  noncon¬ 
struction  contractor  and  subcontractor 
who  (1)  has  100  or  more  employees  and 
(2)  has  a  Grovemment  contract  or  sub¬ 
contract  of  $100,000  or  more,  or  has 
Government  bills  of  lading  which,  in  any 
12-month  period,  total  or  can  reason¬ 
ably  be  expected  to  total  $100,000  or 
more,  or  serves  as  a  depositary  of  Gov¬ 
ernment  fimds  in  any  amount,  or  is  a 
financial  institution  which  is  an  issuing 
and  paying  agent  for  U.S.  savings  bonds 
and  saving  notes  shall  develop  a  written 
affirmative  action  compliance  program 
consistent  with  Part  60-2  of  this  chap¬ 
ter,  for  each  of  its  establishments  with 
100  or  more  employees.  K  one  or  more 
of  a  contractor’s  establishments  has 
fewer  than  100  employees,  but  the  con¬ 
tractor’s  aggregate  workforce  consists 
of  100  or  more  employees,  the  contractor 
shall  either  (i)  maintain  a  nationwide 
affirmative  action  compliance  program 
with  national  or  local  goals  as  appro¬ 
priate  covering  those  establishments 
having  less  than  100  employees  and 
maintain  a  copy  of  the  program  at  each 
establishment  or  (ii)  maintain  separate 
affirmative  action  compliance  programs 
for  each  such  establikiment.  If  more 
than  one  of  a  contractor’s  establish¬ 
ments  is  subject  to  the  written  affirma¬ 
tive  action  compliance  program  require¬ 
ment,  such  contractor  may  enter  into 
an  agreement  with  its  compliance 
agency  to  develop  and  use  a  nationwide 
affirmative  action  compliance  prt^am 
format  for  developing  its  separate  affirm¬ 
ative  action  compliance  programs. 

(b)  Maintenance  of  programs.  Within 
120  days  of  the  commencement  of  a  con¬ 
tract  or  subcontract  which  subjects  the 
contractor  ot  subcontractor  to  the  affir¬ 
mative  action  compliance  program  re¬ 
quirement  of  1 60-1.6(a) ,  such  con¬ 
tractor  or  subcontractor  shall  develop  a 
written  affirmative  action  compliance 
program  for  each  of  its  establishments, 
in  accordance  with  §  60-1.6  (a)  and  part 
60-2  of  this  chiqjter. 

(c)  Revision  of  programs.  Each  con¬ 
tractor  and  subcontractor  shall  review 
and  evaluate  progress  under  its  affirma¬ 


tive  action  compliance  programs  at  least 
annually  and  shall  make  such  revisions 
as  necessary  to  achieve  the  objectives  of 
the  Order. 

(d)  Previously  approved  programs. 
’This  §  60-1.6  shall  be  implemented  in 
accordance  with  section  718  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42 
U.S.C.  2000e-17),  which  states: 

No  government  contract,  or  portion 
thereof,  with  any  employer,  shall  be  denied, 
withheld,  terminated,  or  suspended,  by  any 
agency  or  oflScer  of  the  United  States  under 
any  equal  employment  opportunity  law  or 
order,  where  such  employer  has  an  affirma¬ 
tive  action  plan  which  has  previously  been 
accepted  by  the  Government  for  the  same 
facility  within  the  past  twelve  months  with¬ 
out  first  according  such  employer  full  hear¬ 
ing  and  adjudication  under  the  provisions 
of  title  5,  United  States  Code,  section  554, 
and  the  following  pertinent  sections:  Pro¬ 
vided,  That  If  such  employer  has  deviated 
substantially  from  such  previously  agreed  to 
affirmative  action  plan,  this  section  shall  not 
apply:  Provided  further.  That  for  the  pur¬ 
poses  of  this  section  an  affirmative  action 
plan  shall  be  deemed  to  have  been  accepted 
by  the  Government  at  the  time  the  appro¬ 
priate  compliance  agency  has  accepted  such 
plan  unless  within  forty-five  days  thereafter 
the  Office  of  Federal  Compliance  [Programs] 
has  disapproved  such  plan.  , 

(e)  Lack  of  an  acceptable  program. 
(1)  Any  contractor  or  subcontractor  re¬ 
quired  by  §  60-1.6{a)  to  develop  an  af¬ 
firmative  action  compliance  program 
who  has  not  developed  such  a  program 
or  whose  program  does  not  meet  the  re¬ 
quirements  of  Part  60-2  of  this  chapter 
is  not  in  compliance  with  Executive  Or¬ 
der  11246.  Until  such  a  program  has  been 
developed  in  accordance  with  the  re¬ 
quirements  of  Part  60-2  of  this  chapter, 
the  contractor  is  unable  to  comply  with 
the  the  equal  opportunity  clause,  and 
therefore  Is  subject  to  the  enforcement 
proceedings  contained  in  1  CPR  60-1.25. 
If  in  connection  with  the  award  of  a  con¬ 
tract  subject  to  the  preaward  compliance 
review  requirement  of  §  60-1.22,  or  the 
award  of  any  other  contract,  the  appro¬ 
priate  compliance  agency  or  the  Office  of 
Federal  Contract  Compliance  Programs 
informs  the  contracting  officer  that  the 
contractor  does  not  have  an  approved 
affirmative  action  compliance  program 
for  each  of  its  establishments  or  that  the 
contractor  has  deviated  substantially 
from  a  previously  approved  program,  the 
contracting  officer  shall  declare  the  con¬ 
tractor-bidder  nonresponsible  and  so 
notify  the  contractor  and  the  Director 
(200  Constitution  Avenue,  NW.,  Wash¬ 
ington,  D.C.  20210).  Any  contractor 
which  has  been  declared  nonresponsible 
in  accordance  with  the  provisions  of  this 
section  may  request  the  Director  to  deter¬ 
mine  that  the  responsibility  of  the  con¬ 
tractor  raises  substantial  issues  of  law  or 
fact  to  the  extent  that  a  hearing  is  re¬ 
quired.  If  the  Director,  in  his/her  sole  dis¬ 
cretion,  makes  such  a  determination  an 
administrative  or  judicial  proceeding 
may  be  commenced  in  accordance  with 
the  regulations  contained  in  §  60-1.25; 
or  the  Director  may  require  the  com¬ 
pliance  agency  to  develop  the  investiga¬ 
tion  or  compliance  review  further  or  to 
conduct  additional  conciliation.  The  con¬ 
tractor  may  be  eligible  for  the  award  of 
Government  contracts  pending  a  final 


resolution  of  the  administrative  or  judi¬ 
cial  proceeding  or  of  the  compliance  re¬ 
view  or  conciliation.  (See  §  60-1.22.) 

§  60—1.7  Certification  of  compliance 
with  Executive  Order  11246,  as 
amended. 

Each  contracting  agency  shall  include 
the  following  certification  in  each  of  its 
applicable  solicitation  and  contractual 
documents.  Covered  contractors  and  sub¬ 
contractors  shall  also  include  this  certifi¬ 
cation  in  applicable  subcontracts. 

Certification.  Each  bidder /offerer,  contrac¬ 
tor  or  subcontractor  (hereinafter  the  con¬ 
tractor)  hereby  certifies  that  It  will  fully 
comply  with  Executive  Order  11246,  as 
amended  by  Executive  Order  11375,  and  the 
rules  and  regulations  issued  thereunder, 
which  are  hereby  Incorporated  by  reference 
as  appropriate.  The  contractor  commits  itself 
to  such  compliance  by  submitting  a  prop¬ 
erly  signed  bid  or  offer  or  by  signing  or  other¬ 
wise  accepting  a  contract  or  subcontract. 

§  60—1.8  Solicit*  lions  or  advertisements 
for  employees. 

In  solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  a 
contractor  or  subcontractor,  the  require¬ 
ments  of  paragraph  (2)  of  the  equal  em¬ 
ployment  clause  shall  be  satisfied  if  the 
contractor  or  subcontractor  complies 
with  any  of  the  following : 

(a)  States  expressly  in  the  solicitations 
or  advertising  that  all  qualified  appli¬ 
cants  will  receive  consideration  for  em¬ 
ployment  without  regard  to  race,  color, 
religion,  sex,  or  national  origin; 

(b)  Uses  display  or  other  advertising, 
and  the  advertising  includes  an  appro¬ 
priate  insignia  prescribed  by  the  Direc¬ 
tor.  The  use  of  the  Insignia  is  considered 
subject  to  the  provisions  of  18  U.S.C.  701; 

(c)  Uses  advertisements  under  a  cap¬ 
tion  which  clearly  states  that  all  em¬ 
ployers  in  the  group  assure  all  qualified 
applicants  equal  consideration  for  em¬ 
ployment  without  regard  to  race,  color, 
religion,  sex,  or  national  origin; 

(d)  Uses  advertisements  in  which 
appears  in  clearly  distinguishable  type 
the  phrase  “an  equal  opportunity  em¬ 
ployer.” 

§  60—1.9  Reports  and  other  required  in¬ 
formation. 

(a)  Requirements  for  prime  contrac¬ 
tors  and  subcontractors.  (1)  Each  agency 
shall  require  each  contractor  and  each 
contractor  and  subcontractor  shall  cause 
its  subcontractors  to  file  annually,  on 
the  date  and  at  the  place  specified  by 
the  Joint  Reporting  Committee  of  the 
Office  of  Federal  Contract  Compliance 
Programs  and  the  Equal  Employment 
Opportvmity  Commission  complete  and 
accurate  reports  on  the  appropriate  form 
promulgated  jointly  by  both  agencies  if 
such  contractor  or  subcontractor  (i)  is 
not  exempt  from  the  provisions  of  these 
regulations  pursuant  to  §  60-1.5;  (ii)  has 
100  or  more  employees;  and  (iii)  has  a 
contract,  subcontract,  or  purchase  order, 
amounting  to  $10,000  or  more,  or  is 
otherwise  subject  to  the  Order  and  these 
regulations  pursuant  to  the  provision  in 
§  60-1.5  (a)  (1)  or  serves  as  a  depositary 
of  Government  funds  in  any  amoimt,  or 
is  a  financial  Institution  which  Is  an 
issuing  and  paying  agent  for  U.S.  savings 
bonds  and  savings  notes,  or  holds  Gov- 
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ernment  bills  of  lading  'regardless  of 
amount. 

(2)  Each  contractor  or  subcontractor 
required  by  §  60-1.9(a)  (1)  to  submit  re¬ 
ports  shall  file  sudi  a  report  within  30 
days  after  the  award  to  it  of  a  contract  or 
subcontract,  unless  such  contractor  or 
subcontractor  person  has  submitted  such 
a  report  within  the  12  months  preceding 
the  date  of  the  award.  Subsequent  re¬ 
ports  shall  be  submitted  annually  pursu¬ 
ant  to  §  60-1 .9 (a)  (1) ,  or  at  such  other  in¬ 
tervals  as  the  agency  or  the  Director  may 
require. 

(b)  Other  required  information.  Tlie 
Director  may  require  a  contractor  to  keep 
employment  or  other  records  and  to  fur¬ 
nish,  in  the  form  requested,  within  rea¬ 
sonable  limits,  such  information  as  the 
Director  deems  necessary  for  the  admin¬ 
istration  of  the  Order, 

(c)  Failure  to  file.  Failure  to  file  timely, 
complete  and  accurate  reports  as  re¬ 
quired  is  a  violation  of  the  Order,  equal 
opportunity  clause  and  the  regulations  in 
this  chapter  and  Is  groimd  to  institute 
enforcement  proceedings  as  authorized 
by  §  60-1.25  of  this  part  Including  re¬ 
ferral  to  the  Department  of  Justice  pur¬ 
suant  to  section  209(a)  (2)  of  the  Order. 
Any  such  failure  shall  be  reported  in 
writing  to  the  Director  by  the  agency  as 
soon  as  practicable  after  it  occms. 

§  60—1.10  Notices  lo  be  posted. 

(a)  Prescribed  poster.  Unless  alterna¬ 
tive  notices  are  prescribed  by  the  Direc¬ 
tor  or  the  agency  with  the  approval  of  the 
Director,  the  notices  which  prime  cwi- 
tractors  and  subcontractors  are  required 
to  post  by  paragraphs  (1)  (3)  of  th^ 
equal  opportunity  clause  will  contain  the 
following  lEinguage : 

Equal  Employment  Opportunity  Is  the  Law 

PRIVATE  INDUSTRY,  STATE  AND  LOCAL 
GOVERNMENT 

Title  VII  Of  the  Civil  Rights  Act  of  1964, 
because  of  race,  color,  religion,  sex  or  na¬ 
tional  (HTlgln. 

Applicants  to  and  employees  of  private 
employers,  state/local  governments  and  pub¬ 
lic/private  educational  Institutions  are  pro¬ 
tected.  Also  covered  are  employment  agen¬ 
cies,  labor  unions  and  apprenticeehlp  pro¬ 
grams.  Any  person  who  believes  he  or  she 
has  been  discriminated  against  should  con¬ 
tact  Immediately,  The  U.S.  Equal  Employ¬ 
ment  Opportunity  Commission  (EEOC), 
2401  E  Street,  N.W.,  Washington,  D  C.  20506, 
or  an  EEOC  District  OfSce,  listed  In  most 
telephone  directories  under  U.S.  Govern¬ 
ment. 

FEDERAL  CONTRACT  EMPLOYMENT 

Executive  Order  11246,  as  amended,  pro¬ 
hibits  Job  discrimination  because  of  race, 
color,  religion,  sex  or  national  origin  and 
requires  affirmative  action  to  ensure  equality 
of  opportunity  In  all  aspects  of  employment. 

Section  503  of  the  Rehabilitation  Act  of 
1973  prohibits  job  discrimination  because  of 
handicap  and  requires  affirmative  action  to 
employ  and  advance  in  employment  quali¬ 
fied  handicapped  workers. 

Section  402  of  the  Vietnam  Era  Veterans’ 
Readjustment  Assistance  Act  of  1974  pro¬ 
hibits  job  dlacrllhinatlon  and  requires  affirm¬ 
ative  action  to  employ  and  advance  In  em¬ 
ployment  (1)  qualified  Vietnam  era  veterans 
during  the  first  four  years  after  their  dis¬ 
charge  and  (2)  qualified  disabled  veterans 


throughout  their  working  life  If  they  have 
a  30  percent  or  more  disability. 

Applicants  to  and  employees  of  any  com¬ 
pany  with  a  Federal  Government  contract 
or  subcontract  are  protected.  Any  person 
who  believes  a  contractor  has  violated  its 
affirmative  action  obligations.  Including 
nondiscrimination,  under  Executive  Order 
11246,  as  amended,  or  under  section  503  of 
the  Rehabilitation  Act  should  contact  Im¬ 
mediately,  The  Employment  Standards  Ad¬ 
ministration,  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  Third  and 
Constitution  Ave.,  NW.,  Washington,  D.C. 
20210,  or  an  OFCCP  regional  office,  listed  In 
most  telephone  directories  under  U.S.  Gov¬ 
ernment,  Department  of  Labor,  Complaints 
specifically  under  the  veterans'  law  should 
be  filed  with  the  Veterans’  Employment 
Service  through  local  offices  of  the  state  em¬ 
ployment  service. 

All  complaints  must  be  filed  within  180 
days  from  date  of  alleged  violation. 

(b)  Compliance  with  the  equal  op- 
portunity  clause.  The  requirements  of 
paragraph  (3)  of  the  equal  opportunity 
clause  will  be  satisfied  if  the  contractor 
or  subcontractor  posts  copies  of  the  noti¬ 
fication  prescribed  by  or  pursuant  to 
paragraph  (a)  of  this  section  in  conspic¬ 
uous  places  available  to  employees,  ap¬ 
plicants  for  emplosunent  and  repre¬ 
sentatives  of  each  labor  union  or  other 
organization  representing  the  contrac¬ 
tor’s  employees  with  which  the  contrac¬ 
tor  has  a  collective  bargaining  agree¬ 
ment  or  other  contract  or  imderstand- 
ing. 

§60—1.11  lo  records  of  ciuploy- 

inciit. 

Each  contractor  and  subcontractor 
shall  permit  access  during  normal  busi¬ 
ness  hours  to  its  premises  for  the  purpose 
of  conducting  on-site  investigations  or 
compliance  reviews  and  for  inspecting, 
coyping  and  removing  off -site  such  books, 
records,  accounts,  and  other  material  as 
may  be  relevant  to  the  matter  imder  in¬ 
vestigation  and  pertinent  to  compliance 
with  the  Order  and  the  rules  and  regula¬ 
tions  promulgated  pursuant  thereto. 

§  60—1.12  Collective  bargaining  agree- 
inents. 

(a)  Wlienever  compliance  with  the 
equal  opportunity  clause  may  necessitate 
a  revision  of  a  collective  bargaining 
agreement,  the  coti tractor  or  subcontrac¬ 
tor  shall  attempt  to  negotiate  such  revi¬ 
sions  with  the  labor  union  or  unions 
which  are  parties  to  such  an  agreem^t. 
If  such  negotiations  prove  unsuccessful, 
the  labor  union  shall  be  invited  to  pre¬ 
sent  their  views  to  the  compliance 
agency. 

(b)  The  Department  of  Labor  shall  use 
its  best  efforts,  directly  or  in  conjunction 
with  other  Federal  agencies  state  and 
local  agencies,  contractors,  subcwitrac- 
tors,  applicants,  state  and  local  ofBcials, 
public  and  private  agencies,  and  all  other 
available  instrumentalities,  to  cause  any 
labor  union,  recruiting  and  training 
agency  or  other  representative  of  workers 
who  are  or  may  be  engaged  in  work  imder 
contracts  and  subcontracts  to  cooperate 
with,  and  to  comply  in  the  implementa¬ 
tion  of,  the  purposes  of  the  order. 

(c)  The  Departm^t  of  Labor  may 
notify  any  Federal,  state,  or  local  agency 


of  its  conclusions  and  reconunendations 
with  respect  to  any  such  labor  organize-  • 
tion  or  recruiting  and  trainbig  agency 
which  in  its  judgment  has  failed  to  co¬ 
operate  with  the  agency  contractors,  sub¬ 
contractors,  or  applicants  in  carrying 
out  the  purposes  of  the  Order.  The  Direc¬ 
tor  may  notify  the  Equal  Employment 
Opportunity  Commission,  the  Depart¬ 
ment  of  Justice  or  any  other  appropriate 
Federal  agency  whenever  the  practices  of 
any  such  labor  organization  or  recruiting 
or  training  agency  violates  Title^VII  of 
the  Civil  Rights  Act  of  1964,  as  amended, 
or  other  provisions  of  Federal  law,  or  in¬ 
terferes  with  the  performance  by  any 
contractor  or  subcontractor  with  obliga¬ 
tions  imposed  by  the  Order,  equal  oppor¬ 
tunity  clause,  or  the  regulations  in  this 
chapter. 

§  60—1.13  Foreign  government  prac¬ 
tices. 

Contractors  shall  not  discriminate  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin  when  hiring  or  making 
employee  assignments  for  work  to  be 
performed  in  the  United  States  or 
abroad.  Contractors  are  exempted  from 
this  obligation  only  when  hiring  persons 
outside  the  United  States  for  work  to  be 
performed  outside  the  United  State  (see 
S  60-1 .5 (a)  (4) ) .  Therefore,  a  contractor 
hiring  workers  in  the  United  States  for 
either  Federal  or  nonfederally  connected 
work  may  be  in  violation  of  Executive 
Order  11246,  as  amended,  by  refusing  to 
employ  or  assign  any  person  because  of 
race,  color,  religion,  sex,  or  national 
Origin  regardless  of  the  policies  of  the 
country  where  the  work  is  to  be  per¬ 
formed  or  for  whom  the  work  wUl  be 
unable  to  acquire  a  visa  of  entry  for  any 
employee  or  potential  employee  to  a 
country  in  which  or  with  which  it  is 
doing  business,  and  which  refusal  it  be¬ 
lieves  is  due  to  the  race,  color,  religion, 
sex  or  national  origin  of  the  employee  or 
potential  employee,  the  contractor  must 
immediately  notify  the  Department  of 
State  and  the  Director  of  such  refusal. 

Subpart  B — General  Enforcement 
§  60—1.20  Duties  of  agencies. 

(a)  General  responsibility.  The  pri¬ 
mary  responsibility  of  compliance  agen¬ 
cies  is  to  obtain  compliance  with  the 
equal  opportunity  clause,  the  Order,  and 
regulations  in  this  chapter.  Each  com¬ 
pliance  agency  shall  cooperate  with  the 
Director  and  shall  furnish  him/her  such 
information  and  assistance  as  he/she 
may  require  in  the  performance  of  his/ 
her  functions  under  the  Order.  Such  in¬ 
formation  shall  include  compliance  re¬ 
view  reports,  schedules  of  compliance 
reviews  and  any  other  information  or 
assistance  rdevant  to  the  disposition  of 
a  particular  matter  or  the  general  admin¬ 
istration  of  the  Order. 

(b)  Compliance  agency  programs.  Each 
agency  shall  submit  for  the  prior  ap¬ 
proval  of  the  Director  his/her  program 
and  the  procedures  he/she  proposes  to 
promulgate  to  carry  out  the  agency’s  re¬ 
sponsibilities  for  obtaining  compliance 
with  the  equal  opportunity  clause,  the 
Order  and  regulations  in  this  chaptw* 
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Modifications  to  such  programs  and  pro¬ 
cedures  must  be  approved  by  the  Di¬ 
rector.  Agency  regulations,  directives  and 
orders  may  be  enforced  upon  approval  of 
the  Director  or  60  days  after  submission 
if  not  disapproved  by  the  Director:  Pro¬ 
vided,  That  the  Director  may  at  any  time 
specifically  disapprove  agency  regula¬ 
tions,  directives  and  orders  and  the  en¬ 
forcement  thereof.  Each  agency  shall 
designate  a  Contract  Compliance  Of¬ 
ficer  who,  unless  otherwise  approved  by 
the  Director,  shall  be  apppointed  from 
among  the  agency’s  executive  personnel 
to  whom  the  Executive  Schedule  applies. 
Such  officer  shall  be  subject  to  the  im¬ 
mediate  supervision  of  the  head  of  the 
agency. 

(c)  Evaluations.  The  Director  shall 
from  time  to  time  evaluate  the  programs, 
procedures,  and  policies  of  agencies  in 
order  to  assure  their  compUance  with 
the  Order  and  the  regulations  in  this 
chapter  and  to  ass\ire  compliance  by  con¬ 
tractors  and  subcontractors  with  the 
Order,  the  equal  opportunity  clause,  and 
the  regulations  in  this  chapter. 

^  60—1.21  Compliance  reviews. 

(a)  Purpose  of  compliance  reviews. 
Tlw  purpose  of  a  couipliance  review  is  to 
determine  whether  a  contractor  is  meet¬ 
ing  its  equal  employment  obligations  in 
accordance  with  the  Order,  equal  oppor¬ 
tunity  clause  and  applicable  rules,  regu¬ 
lations  and  orders  and,  where  violations 
are  disclosed,  to  make  every  effort  to 
achieve  compliance  through  the  proc¬ 
esses  of  conciliation,  mediation  and  per¬ 
suasion.  It  shall  consist  of  an  examina¬ 
tion  of  potential  or  apparent  disparities 
and/or  discrimination  in  the  hiring  and 
employment  conditions  of  minorities  and 
women,  a  determination  of  whether  such 
disparities  and/mr  discrimination,  if  any, 
derive  from  or  tend  to  be  perpetuated  by 
the  contractor’s  hiring  and  emplosment 
practices,  and  whether  the  contractor 
has  developed  an  affirmative  action  com¬ 
pliance  program  which  fully  meets  the 
requirements  of  part  60-2  of  this  chapter. 
Compliance  reviews  shall  be  (xmducted 
in  accordance  with  the  procedures  con¬ 
tained  in  Part  60-8  of  this  chapter. 

(b)  Responsibility  of  agencies.  Agen¬ 
cies  shall  have  primary  responsibility  for 
conducting  compliance  reviews.  Agencies 
shall  institute  programs  for  the  regular 
conduct  of  compliance  reviews  in  accord¬ 
ance  with  guidelines  established  by  the 
Director,  or  any  special  instructions  of 
the  Director  and  shall  also  conduct  com¬ 
pliance  reviews  on  the  special  request  of 
the  Director.  Compliance  reviews  may 
also  be  conducted  by  OPCCP,  in  which 
case  the  compliance  agency  shall  partie- 
h>ate  to  the  extent  reqiiired  by  the  Di¬ 
rector.  Compliance  reviews  should  be 
conducted  by  qualified  specialists  regu¬ 
larly  involved  in  equal  opportunity  pro¬ 
grams. 

§  60—1.22  Preaward  coniplianec  reviews 
of  non-constmetion  contractors  and 
subcontractors. 

(a)  Compliance  reviews.  (1)  Each 
agency  shall  Indade  In  each  solicitation 
for  bids  or  state  at  the  outset  of  negotia¬ 
tions  for  each  negotiated  contract,  that 


If  the  non-construction  contract,  when 
let,  is  $10  million  or  more,  the  prospec¬ 
tive  non-construction  contractor  and 
known  first-tier  non-construction  sub¬ 
contractors  with  subcontracts  of  $10 
million  or  more  will  be  subject  to  a  com¬ 
pliance  review  before  the  award  of  the 
contractor.  No  such  contract  shall  be 
awarded  unless  a  compliance  review  of 
the  prospective  contractor  and  known 
first- tier  $10  milUon  subcontractors  has 
been  conducted  by  the  compliance 
agency  within  24  months  prior  to  the 
award. 

(2)  The  awarding  agency  will  notify 
the  compliance  agency  at  least  90  days 
prior  to  the  proposed  date  of  award  and 
request  apprepriate  action  and  findings 
in  accordance  with  this  sectiem.  Compli¬ 
ance  agencies  will  provide  awarding 
agencies  with  written  reports  10  days 
prior  to  proposed  date  of  award.  In  order 
to  qualify  for  the  award  of  a  contract, 
a  contractor  must  be  found  to  have  no 
violations  of  the  Order,  equal  opportunity 
clause,  and  the  regulations  in  this  chap¬ 
ter:  Provided  further.  That  where  a 
compliance  review  discloses  a  compliance 
deficiency,  prior  to  informing  the  con¬ 
tracting  officer  that  the  contractor  is  in 
violation,  compliance  agency  shall  make 
every  effort  through  the  procedures  con¬ 
tained  in  §§  60-8.6  through  60-8.8  of  this 
chapter  to  achieve  compliance  through 
conference,  mediation,  conciliation  and 
persuasion,  so  that  the  contractor  is  able 
to  meet  its  equal  employment  opportu¬ 
nity  obligations  in  accordance  with  the 
Order,  equal  opportunity  clause  and 
regulations.  If,  in  the  judgment  of  the 
compliance  agency,  a  contractor,  demon¬ 
strates  good  faith  efforts  to  comply  with 
the  Order,  eqiial  opportimity  clause,  and 
the  regulations  in  this  chapter,  the  com¬ 
pliance  agency  shall  give  a  preaward 
clearance  notwithstanding  any  other 
provision  in  this  §  60-1.22. 

(b)  Failure  to  complete  compliance 
review.  If  the  compliance  agency,  after 
making  every  good  faith  effort,  is  imable 
to  complete  the  compliance  review  or 
conciliation  prior  to  the  award  date  of 
the  contract,  pre-award  clearance  may 
be  given  and  the  compliance  review  or 
conciliation  completed  at  the  earliest 
possible  date:  Provided,  That  upon  the 
request  of  the  Director,  agencies  shall 
not  enter  into  contracts  or  subcontracts 
with  any  bidder,  prospective  contractor, 
or  proposed  subcontractor  named  by  the 
Director  imtil  a  preaward  compliance 
review  has  been  conducted  and  the  Di¬ 
rector  or  designated  agency  head  or 
his/her  designee  has  approved  a  deter¬ 
mination  that  the  bidder,  prospective 
contractor  or  proposed  subcontractor 
will  be  able  to  comply  with  the  Order, 
equal  opportunity  clause,  or  the  regula¬ 
tions  in  this  chapter. 

§  60—1.23  Complaint  investigation. 

In  conducting  complaint  investiga¬ 
tions,  OPCCP  or  the  compliance  agency 
shall,  as  a  minimum,  conduct  a  thorough 
evaluation  of  the  allegations  of  the  com¬ 
plaint  and  shall  be  responsible  for  de¬ 
veloping  a  complete  case  record.  The 
agency  shall  follow  such  other  guidance 
in  investigating  the  ctunplaints  as  the 


Director  provides.  The  case  record 
should  contain  the  name,  address,  and 
telephone  number  of  each  person  inter¬ 
viewed,  the  interview  statements,  copies, 
transcripts,  or  sununaries  (where  ap¬ 
propriate)  of  pertinent  documents,  a 
reference  to  at  least  one  Federal  con¬ 
tract,  and  a  narrative  report  of  the  in¬ 
vestigation  with  references  to  exhibits 
and  other  evidence  which  relate  to  the 
alleged  violations. 

§  60—1.24  Conciliation. 

(a)  No  violation  found.  If  the  com¬ 
pliance  review  or  complaint  investiga¬ 
tion  shows  no  violation  of  the  Order,  the 
equal  opportunity  clause,  or  the  reg^a- 
tions  in  this  chapter,  the  compliance 
sigency  shall  so  inform  the  Director,  the 
contractor  and  the  complainant.  'The 
contractor  and  the  complainant  should 
be  advised  that  the  Director  may  review 
the  findings  of  the  compliance  ag^cy, 
and  may  require  further  investigation 
by  the  compliance  agency  or  may  und^- 
take  such  investigation  as  he/she  deems 
appropriate.  _ 

(b)  Violation  found.  If  any  compliance 
review  or  complaint  Investigation  indi¬ 
cates  a  violation  of  the  Order,  the  equal 
opportimity  clause,  or  the  regulations  in 
this  chapter,  the  compliance  agency  or 
OPCCP,  depending  upon  which  agency 
conducted  the  investigation  or  compli¬ 
ance  review,  shall  proceed  in  accordance 
with  the  procedures  set  forth  in  Part 
60-8  of  this  chapter:  Provided,  That  if  a 
contractor  refuses  to  submit  an  affirma¬ 
tive  action  compliance  program,  to  allow 
an  onsite  review  or  to  supply  record  or 
other  requested  Information,  enforce¬ 
ment  procedures  may  be  commenced 
pursuant  to  §  60-1.25  without  proceed¬ 
ing  through  the  procedures  set  out  in 
Part  60-8  of  this  chapter:  Provided  fur¬ 
ther,  That  if  the  Director  determines 
that  judicial  enforcement  of  the  Order 
is  appropriate,  he/she  may  refer  the 
matter  to  the  Department  of  Justice  for 
consideration  pursuant  to  S  60-1.25 
without  proceeding  through  the  proce¬ 
dures  set  out  in  Part  60-8  of  this  chap¬ 
ter,  or  he/she  may  refer  the  matter  to 
the  Department  of  Justice  at  any  stage 
in  those  procedures. 

(c)  Written  conciliation  agreements. 
Before  the  contractor  can  be  found  to  be 
in  compliance  with  the  Order,  it  must 
make  a  specific  commitment  in  a  writ¬ 
ten  conciliation  agreement  in  accord¬ 
ance  with  the  requirements  and  proce¬ 
dures  set  forth  in  S  60-8.8  of  this  chap¬ 
ter  to  correct  any  such  deficiencies.  Re¬ 
lief  for  members  of  an  affected  class 
who  by  virtue  of  past  discrimination  con¬ 
tinue  to  suffer  the  present  effects  of  that 
discrimination  shall  be  provided  in  the 
conciliation  agreement.  In  developing  an 
affirmative  action  compliance  program 
under  S  60-1.6  and  Part  60-2  of  this 
chapter,  a  contractor  shall  remedy  in 
all  respects  the  current  effects  of  past 
discrimination. 

(d)  Conciliation  with  contractors  not 
subject  to  the  written  affirmative  action 
compliance  program  requirement.  Only 
contractors  and  subcontractors  covered 
1^  8  60-1.6  and  Part  60-2  of  this  chapter 
are  required  to  develop  and  implement 
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written  affirmative  action  compliance 
programs.  However,  the  equal  oppor¬ 
tunity  clause  is  required  to  be  included 
in  all  contracts,  and  the  clause,  in  addi¬ 
tion  to  proscribing  discrimination,  re¬ 
quires  that  contractors  and  subccm- 
tractors  take  affirmative  action  notwith¬ 
standing  that  they  are  not  required  to 
develop  a  written  affirmative  action  com¬ 
pliance  program.  Accordingly,  it  may  be 
appropriate  to  include  affirmative  action 
requirements  such  as  goals  and  time¬ 
tables,  hiring  ratios,  affected  class  relief 
etc.,  in  the  conciliation  agreement  with 
contractors  and  subccmtractors  not 
covered  by  8  60-1.6  and  Part  60-2  of  this 
chapter.  In  developing  goals  and  time¬ 
tables  for  such  contractors.  Part  60-2 
principles  and  procedures,  to  the  extent 
applicable,  should  be  followed. 

(e)  Submissions  to  OFCCP.  Notice  of 
deficiencies  shall  be  sulxnitted  to  OFCCP 
within  10  days  after  issuance.  The  com¬ 
pliance  agency  shall  inform  the  contrac¬ 
tor  or  subcontractor  that  the  concilia¬ 
tion  agreement  is  subject  to  review  by 
OFCCP  and  may  be  disapproved  If 
OFCCP  determines  that  the  conciliation 
agreement  is  insufficient  to  achieve  com¬ 
pliance. 

(f)  Intimidation  and  interference. 
Hie  enforcement  proceedings  contained 
in  8  60-1.25  may  be  instituted  against 
any  conlaractor,  subcontractor  or  appli¬ 
cant  who  fails  to  take  all  necessary  steps 
to  ensure  that  no  person  intimidates, 
threatens,  coerces,  or  discriminates 
against  any  individual  for  the  purpose  of 
Interfering  with  the  filing  of  a  com¬ 
plaint,  fuml^ing  information,  or  as¬ 
sisting  or  participating  in  any  manner 
in  an  investigaton,  complance  review, 
hearing,  or  any  other  activity  related  to 
the  administration  of  the  Order  or  any 
other  Federal,  state,  or  local  laws  re¬ 
quiring  equal  employment  opportunity. 

§  60-1,25  Enforcement  proceedings. 

(a)  General.  (1)  Violations  of  the 
Order,  equal  opportunity  clause,  or  the 
regulations  in  this  chapter  may  result  in 
the  institution  of  administrative  or  judi¬ 
cial  enforcement  proceedings  to  enforce 
the  Order  and  to  seek  appropriate  re¬ 
lief.  Violations  may  be  found  based  upon, 
inter  alia,  any  of  the  following:  (!)  The 
results  (ff  a  complaint  investigation;  (ii) 
analysis  of  an  affirmative  action  com¬ 
pliance  program;  (iii)  the  results  of  an 
on-site  review  of  the  contractor’s  com¬ 
pliance  with  the  Order  and  its  imple¬ 
menting  regulations;  (iv)  a  contractor’s 
refusal  to  submit  an  affirmative  action 
compliance  program;  (v)  a  contractor’s 
refusal  to  allow  an  on-site  compliance 
review  to  be  conducted;  (vi)  a  contrac¬ 
tor’s  refusal  to  supply  records  or  other 
Information  as  required  by  these  regula¬ 
tions;  or  (vli)  or  any  other  substantial 
or  material  violation  or  the  threat  of  a 
substantial  or  material  violation  of  the 
contractual  provisions  of  the  Order,  or 
of  the  rules  or  regulations  issued  pur¬ 
suant  thereto. 

(2)  If  the  Investigktion  of  a  complaint 
or  a  compliance  review  results  in  a  de- 
tmnination  that  the  Order,  equal  (H?- 
portmfity  clause  or  regulatloDs  Issued 
pursuant  thereto,  have  been  violated. 


and  the  violations  have  not  beoi  cor¬ 
rected  in  accordance  with  procedures  in 
8  60-1.24  and  Part  60-8  of  this  chapter, 
the  cmnpliance  agency  (with  the  prlmr 
iqH>roval  of  the  Director),  or  OFCCP 
may  institute  an  administrative  oiforce- 
ment  proceeding  to  enjoin  the  violations 
and  to  seek  appropriate  relief  (which 
may  include  affected  class  and  back  pay 
relief).  However,  if  the  contractor  re¬ 
fuses  to  submit  an  affirmative  action 
compliance  program,  or  refuses  to  sup¬ 
ply  records  or  other  requested  informa¬ 
tion,  and/or  refuses  to  allow  the  com¬ 
pliance  agency  access  to  its  premises  for 
an  on-site  review;  and  if  conciliation 
efforts  under  8  60-1.24  are  unsuccessful, 
the  complimice  agency  (with  the  prior 
approval  of  the  Director)  or  OFCCP. 
notwithstanding  the  requirraients  ol 
Part  60-8  of  this  chapter,  may  go  di¬ 
rectly  V>  administrative  enforcement 
proceedings  to  enjoin  the  violatlmis  and 
to  seek  appropriate  r^ief .  Whenever  the 
Director  has  reason  to  believe  that  there 
is  substantial  or  material  violation  the 
threat  of  substantial  or  material  viola¬ 
tions  the  contractual  provisiMW  of  the 
Order  or  of  the  rules,  regulations  or 
orders  issued  pursuant  thooto,  he/she 
may  Institute  administrative  enforce¬ 
ment  proceedings  as  set  forth  in  this  sec¬ 
tion  or  refer  the  matter  to  the  D^^art- 
m^t  of  Justice  to  mforce  the  contrac¬ 
tual  provisions  of  the  Order,  to  seek  in- 
jimctive  relief  (inclding  relief  against 
noncontractors,  including  labor  unions, 
who  seek  to  thwart  Implementation  of 
the  Order  and  regulations)  and  to  seek 
such  additional  relief,  including  back 
pay,  as  may  be  appropriate.  There  are 
no  procedural  prerequisites  to  a  referral 
to  the  Department  of  Justice  by  the  Di- 
r^tor,  and  such  referrals  may  be  ac¬ 
complished  without  proceeding  throui^ 
860-1.24  or  Part  60-8  of  this  chapter, 
and  a  referral  may  be  made  kt  any  stage 
in  the  procedures  under  8  60-1.24  or  41 
CFR  Part  60-8:  Provided,  That  no  ordw 
for  cancellation,  termination  or  suspen¬ 
sion  of  existing  contracts  or  subcon¬ 
tracts  or  for  debarment  from  further 
contracts  or  subcontracts  pursuant  to 
section  209(a)  (5)  or  (6)  of  the  Order 
shall  be  made  without  affording  the  con¬ 
tractor  an  (^>portunlty  for  a  hearing 
either  administrative  or  judlciaL 
(b)  Rectuest  to  institute  enforcement 
proceedings.  (1)  If  a  compliance  agency 
determines  that  a  contractor  or  any 
other  person,  organization  or  group  is  in 
violation  or  threatens  violation  of  thfe 
Order  or  the  regulations  issued  pursuant 
thereto  (through,  e.g.,  any  of  the  seven 
examples  listed  in  8  60-1.25(a) ),  the 
compliance  agency  shall  attempt  to  re¬ 
solve  the  matter,  where  appropriate, 
through  the  procedures  set  otrt  in  8  60- 
1.24  and/or  Part  60-8  of  this  chapter.  If 
the  compliance  agency  is  unable  to  re¬ 
solve  the  matter,  it  shall  send  to  the 
Director  a  written  request  to  institute 
either  administrative  or  judicial  enforce¬ 
ment  proceedings.  The  request  shall  de¬ 
scribe  at  least  one  contract  which  covers 
tto  contractor  imder  the  Order  (or  if  the 
proposed  respondent  is  not  a  contrac¬ 
tor,  the  basis  for  finding  coverage  imder 
the  Order)  and  8  60-1.6  as  appropriate. 


Hie  request  shall  specify  sectkms  of  the 
Order  or  regulatimis  allegedly  vlt^ted 
and  briefiy  describe  the  facts  which  give 
rise  to  the  violations.  Appropriate  docu¬ 
mentation  and  statistical  analysis  also 
should  be  attached. 

(2)  If  the  compliance  agency  requests 
that  administrative  enforcement  pro¬ 
ceedings  be  instituted,  a  proposed  ad¬ 
ministrative  complaint  which  conforms 
to  the  regulatiims  in  8  60-5.5  of  this  chap¬ 
ter  shall  be  attached  to  the  request  to 
Institute  mforcement  proceedings. 

(3)  The  Director  is  not  bound  by  a 
request  for  enfmcement  from  a  compli¬ 
ance  agency,  and  he/she  may  take  such 
action  as  he/she  deems  apiux>priate: 
Provided,  That  where  analysis  of  a  re¬ 
quest  for  enforcement  proceedings  (in¬ 
cluding  additional  investigation,  if  nec¬ 
essary)  indicates  a  violation  of  the  Order 
or  its  lmpl«nenting  regulations,  and  the 
Director  is  unable  to  resolve  the  matter 
through  informal  methods,  he/she  shall 
Institute  enforcement  proceedings  under 
8  60-1.25  ot  this  part. 

(c)  Administrative  enforcement  pro¬ 
ceedings.  Administrative  enforcement 
proceedings  Instituted  by  a  compliance 
ag^cy  or  the  OFCCP  shall  be  cimducted 
under  the  oontnd  and  supervision  of  the 
Solicitor  of  Labor  and  under  the  Rules 
of  Practice  for  Administrative  Proceed¬ 
ings  to  Enforce  Equal  Opportunity  Un¬ 
der  Executive  Order  11246  contained  in 
Fart  60-5  of  this  chapter. 

(d)  Decision  foUdwing  administrative 
proceeding.  If  it  is  detmoined  after  a 
hearing  (or  after  the  contractor  waives 
a  hearing)  that  the  contractor  is  viidat- 
Ing  the  Order  or  the  regulations  Issued 
thereunder,  the  agency  head  or  the  Sec- 
retsuy  ^all  issue  an  Administrative 
Order  enjoining  the  violations  and  re¬ 
quire  the  contractor  to  provide  whsUever 
remedies  are  appropriate.  Fsdlure  to 
comply  with  the  Administrative  Order 
will  result  in  t^e  imposition  of  the  sanc¬ 
tions  contained  in  section  209  (a)  (5)  or 
(a)  (6)  of  the  ExMutive  Order. 

(e)  Referrals  to  the  Department  of 
Justice.  (1)  Whenever  a  matter  has  beai 
referred  to  the  Department  of  Justice 
for  consideration  of  Judicial  proceed¬ 
ings  pursuant  to  8  60-1.25(a).  the  At¬ 
torney  General  may  bring  a  civil  action 
in  the  appropriate  district  court  of  the 
United  States  requesting  a  temporary 
restraining  order,  prellmhmry  or  per¬ 
manent  injunction,  or  an  order  for  such 
additional  equitable  relief,  including 
bsMsk  pay,  deemed  necessary  or  appro¬ 
priate  to  ensure  the  full  enjosmient  of  the 
rights  secured  by  the  Order. 

(2)  The  Attorney  General  is  au¬ 
thorized  to  conduct  such  Investigation 
of  the  facts  as  he  may  deem  necessary 
or  appropriate  to  carry  out  his  responsi¬ 
bilities  under  these  regulations. 

(3)  Prior  to  the  ^titution  of  any 
judicial  proceedings,  wie  Attorney  Gen¬ 
eral.  on  behalf  of  the  Director,  is  au¬ 
thorized  to  make  reasonable  efforts  to 
secure  compliance  with  the  contract  pro¬ 
visions  of  the  Order.  He  may  do  so  by 
providing  the  contractor  and  any  other 
respondent  with  reasonable  notice  of  his 
findings,  his  intent  to  file  suit,  and  the 
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actions  he  believes  necessary  to  obtain 
compliance  with  the  contract  provisions 
of  the  Order  without  contested  litiga¬ 
tion,  and  by  offering  the  contractor  and 
any  other  respondent  a  reasonable  op¬ 
portunity  for  conference  and  concilia- 
iioivin  an  effort  to  obtain  such  compli¬ 
ance  without  contested  litigation. 

(4)  As  defined  in  these  regulations, 
the  Attorney  General  shall  mean  the  At¬ 
torney  General,  the  Assistant^Attomey 
General  for  Civil  Rights,  or  any  other 
person  authorized  by  regulations  or 
practice  to  act  for  the  Attorney  General 
with  respect  to  the  enforcement  of  equal 
employment  opportunity  laws,  orders 
and  regulations  generally,  or  in  a  par¬ 
ticular  matter  or  case. 

(6)  The  Director  or  his/her  designee, 
representatives  of  the  compliance 
agencies  and  representatives  of  the  At¬ 
torney  General  may  consult  from  time  to 
time  to  determine  what  investigations 
should  be  conducted  to  determine 
whether  contractors  or  groups  of  con¬ 
tractors  or  other  persons  may  be  en¬ 
gaged  in  patterns  or  practices  in  viola¬ 
tion  of  the  Executive  Order  or  these 
regulations,  or  of  resistance  to  or  inter¬ 
ference  with  the  full  enjoyment  of  any 
of  the  rights  secured  by  them,  warrant¬ 
ing  judicial  proceedings. 

(f)  Initiation  of  lawsuits  by  the  At¬ 
torney  General,  without  referral  from  the 
Director.  In  addition  to  initiating  law¬ 
suits  upon  referral  under  §  60-1.25,  the 
Attorney  General  may,  subject  to  ap¬ 
proval  by  the  Director,  initiate  inde¬ 
pendent  Investigations  of  contractors 
which  he/she  has  reason  to  believe  may 
be  in  violation  of  the  Order  or  the  rules 
and  regulations  issued  pursuant  thereto. 
If,  upon  completion  of  such  an  investi¬ 
gation,  the  Attorney  General  determines 
that  the  contractor (s)  has  in  fact  vio¬ 
lated  the  Order  or  the  rules  and  regu¬ 
lations  issued  thereunder,  he/she  shall 
make  reasonable  efforts  to  secure  com¬ 
pliance  with  the  contract  provisions  of 
the  Order.  He/she  may  do  so  by  provid¬ 
ing  the  contractor  and  any  other  re¬ 
spondent  with  reasonable  notice  of  the 
Department’s  findings,  its  Intent  to  file 
suit,  and  the  actions  that  the  Attorney 
General  believes  are  necessary  to  obtain 
compliance  with  the  contract  provisions 
of  the  Order  without  contested  litigation, 
and  by  offering  the  contractor(s)  and 
any  other  respondent  a  reasonable  op¬ 
portunity  for  conference  and  conciliation 
In  an  effort  to  obtain  such  compliance 
without  contested  litigation.  If  t^ese 
efforts  are  unsuccessful,  the  Attorney 
General  may,  upon  cqiproval  by  the  Di¬ 
rector,  bring  a  civil  action  in  the  appro¬ 
priate  district  court  of  the  United  States 
requesting  a  temporary  restraining  or¬ 
der,  preliminary  or  permanent  injunc¬ 
tion!  or  an  order  for  such  additional 
equitable  relief.  Including  back  pay, 
de^ed  necessary  or  appropriate  to  en¬ 
sure  the  full  ei#oyment  of  the  rights 
secured  by  the  Order. 

§  6(V-1.26  Reinstatement  of  ineligible 
contractors  and  snbcontractors. 

Any  contractor  or  subcontractor  de¬ 
clared  ineligible  for  further  contracts  or 


subcontracts  imder  the  Order  may  re¬ 
quest  reinstatement  in  a  letter  directed 
to  the  Director.  In  connection  with  the 
reinstatement  proceedings,  the  contrac¬ 
tor  or  subcontractor  shall  be  required  to 
show  that  it  has  established  and  will 
carry  out  employment  policies  and  prac¬ 
tices  in  compliance  with  the  equal  op¬ 
portunity  clause. 

Subpart  C — Complaint  Procedure 
§  60—1.30  Filing  complaints. 

(a)  Purpose.  The  compliance  proce¬ 
dure  described  herein  is  investigative 
rather  than  adjudicatory.  Therefore,  the 
purpose  of  this  complaint  procedure  is 
to  gather  facts  upon  which  a  determina¬ 
tion  may  be  made  by  OFCCP  or  the  ap¬ 
propriate  compliance  agency  whether  an 
employer  is  violating  the  Order,  the 
equal  opportunity  clause,  or  the  regula¬ 
tions  in  this  chapter.  Hie  Order  does  not 
create  a  private  right  of  action  against 
the  contractor  which  the  complainant 
may  pursue  in  a  court  of  law  in  the  event 
the  resolution  of  the  complaint  is  not 
satisfactory  to  the  complainant.  Nothing 
in  these  regulations  precludes  a  com¬ 
plainant  or  any  other  person  from  ex¬ 
ercising  against  a  contractor  any  rights 
they  may  have  under  Title  Vn  of  the 
Civil  Rights  Act  of  1964  or  any  other 
Federal  or  nonfederal  law,  however. 

<b)  Filing  complaints.  Complaints 
shall  be  filed  within  180  days  of  the  al¬ 
leged  violation  imless  the  exception  set 
forth  in  §  60-1.30(d)  is  applicable  or  un¬ 
less  the  time  for  filing  is  extended  by  the 
agency  or  the  Director  for  good  cause 
shown.  Complaints  may  be  filed  with  the 
compUance  agency  or  the  OFCCP,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210. 

(c)  Contents  of  Complaint.  (1)  The 
complaint  shall  delude  the  name,  ad¬ 
dress,  and  telephone  munber  of  the  com-' 
plainant,  the  name  and  address  of  the 
contractor  or  subconstractor  commit¬ 
ting  the  alleged  discrimination,  a  de¬ 
scription  of  the  acts  considered  to  be 
discriminatory,  and  any  other  pertinent 
information  which  will  assist  in  ;^e  In¬ 
vestigation  and  resolution  of  the  com¬ 
plaint.  The  complaint  shall  be  signed  by 
the  complainant  or  his/her  authorized 
representative.  Complaints  alleging 
class-type  violations  which  do  not  iden¬ 
tify  the  alleged  dlscriminatee  or  dis- 
criminatees  will  be  accepted  for  investi¬ 
gation  provided  the  other  requirements 
of  this  paragraph  are  met. 

(2)  Where  a  complaint  contains  in¬ 
complete  Information,  the  agency  or 
OFCCP  shall  seek  the  needed  informa¬ 
tion  from  the  complainant.  In  the  event 
such  information  is  not  furnished  to  the 
agency  or  the  Director  within  60  days  of 
the  date  of  such  request,  the  case  may 
be  closed.  Nothing  in  this  section  or  in 
S  60-1.23  shall  preclude  a  compliance 
agency  or  OFCCP  from  referring  com¬ 
plaints  to  the  Equal  Empl03mient  Op- 
portimity  Commission  for  enforcement 
under  Title  vn  of  the  Civil  Rights  Act 
of  1964,  rather  than  enforconent  under 
E.O.  11246  and  the  regulatimis  in  this 
chapter. 


<d)  Filing  a  complaint  under  the  con¬ 
tractor’s  internal  review  procedure. 
Where  a  contractor  has  an  internal  re¬ 
view  procedure,  the  employee  may  elect 
to  file  a  complain  under  that  procedure 
without  first  filing  a  complaint  with  the 
compliance  agency  or  with  OFOCP.  In 
that  event,  the  employee  shall  have  90 
days  from  the  date  that  the  contractor 
notifies  him/her  of  the  final  decision  re¬ 
sulting  from  the  internal  review  process 
in  which  to  file  a  complaint  with  the 
compliance  agency  or  with  OFCCP.  The 
contractor  shall  maintain  all  records 
pertinent  to  the  complaint  and  shall 
make  them  available  to  the  ccunpliance 
agency  or  the  Director  upon  request. 

Subpart  D — Ancillary  Matters 

§  60—1.40  Assumption  of  jurisdiction  by 
or  referrals  to  the  Director. 

The  Director  may  inquire  into  the 
status  of,  or  the  agency  may  refer  for 
consideration,  any  matter  pending  be¬ 
fore  a  compliance  agency,  including  com¬ 
plaints  and  matters  arising  out  of  re¬ 
ports,  reviews,  and  other  investigations. 
If  the  Director  considers  it  necessary  or 
appropriate  to  the  achievement  of  the 
purposes  of  the  Order,  he/she  may  as¬ 
sume  jurisdiction  over  the  matter  and 
proceed  as  provided  in  these  regulations. 
Whenever  the  Director  assumes  jurisdic¬ 
tion  he/she  may  assume  all  duties  and 
responsibilities  delegated  to  compliance 
agencies  by  this  chapter.  *  Whenever  the 
Director  assumes  jurisdiction  over  any 
matter  he/She  may  conduct,  or  have 
conducted  by  the  agency,  such  investiga¬ 
tions,  hold  such  hearings,  and  make  such 
findings.  Issue  such  recommendations 
and  directives,  and  take  such  other 
action  as  may  be  necessary  or  appro¬ 
priate  to  achieve  the  purposes  of  the 
Order. 

§  60>1.41  Rulings  and  interpretations. 

RuUngs  tmder  or  Interpretations  of  the 
Order  or  the  regulations  contained  in 
this  chapter  shall  be  made  solely  by  the 
Director.  No  contractor  or  subcontractor 
shall  be  found  to  be  in  violation  of  the 
Executive  Order,  the  equal  opportunity 
clause,  or  the  regulations  in  this  chapter 
if  he/she  pleads  and  proves  that  the  act 
or  omission  complained  of  was  in  good 
faith  in  conformity  with  and  in  reliance 
on  any  written  ruling  or  interpretation 
of  the  Director  issued  after  the  effective 
date  of  these  regulations,  and  which  is 
in  effect  at  the  time  such  reliance  is 
made. 

§  60—1.42  Delegation  of  authority  by  the 
Director. 

The  Director  is  authorized  to  redele¬ 
gate  the  authority  given  to  him/her  by 
the  regulations  In  this  chapter.  The  au¬ 
thority  redelegated  by  the  Director  pur¬ 
suant  to  the  regulations  In  this  chapter 
shall  be  exercised  under  his/her  general 
direction  and  contred. 

§  60-1.43  Access  to  records  and  site  of 
employment. 

Each  contractor  and  subcontractor 
shall  permit  access  during  normal  busi¬ 
ness  hours  to  its  premises  for  the  purpose 
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of  conducting  on-site  compliance  reviews 
and  inspecting,  copying  and  removing 
offsite  such  books,  records,  accoimts,  and 
other  material  as  may  be  relevant  to  tile 
matter  under  investigation  and  pertinent 
to  compliance  with  the  Order,  equal  op¬ 
portunity  clause  and  regulations  promul¬ 
gated  pursuant  thereto.  Where  such  in¬ 
formation  is  not  stored  in  printed  form, 
the  contractor  shall  provide  all  data  re¬ 
quested  in  printed  form.  Information  ob¬ 
tained  in  this  manner  shall  be  used  only 
in  connection  with  the  administration  of 
the  Order,  the  administration  of  the  Civil 
Rights  Act  of  1964,  as  amended,  and  in 
furtherance  of  the  purposes  of  the  Order 
and  that  Act. 

§  60—1.44  Contract.s  in  eiTevt  prior  to 
October  24, 1965. 

All  contracts  and  subcontracts  in  ef¬ 
fect  prior  to  October  24,  1965,  which  are 
not  subsequently  modified  shall  be  ad¬ 
ministered  in  accordance  with  the  non¬ 
discrimination  provisions  of  any  prior 
applicable  Executive  Orders.  Any  con¬ 
tract  or  subcontract  modified  on  or  after 
October  24,  1965,  shall  be  subject  to  the 
Order.  Complaints  received  by  and  vio¬ 
lations  coming  to  the  attention  of  agen¬ 
cies  regarding  contracts  and  subcontracts 
which  were  subject  to  Executive  Orders 
10925  and  11114  shall  be  processed  as  if 
they  were  complaints  regarding  viola¬ 
tions  of  the  Order, 


PART  60-2— AFFIRMATIVE  ACTION 
COMPLIANCE  PROGRAMS 

Subpart  A — General 

Sec. 

60-2.1  Purpose. 

Subpart  B — Required  Contents  of  Affirmative 
Action  Compliance  Programs 

60-2.10  Purpose  of  aflarmative  action  com¬ 
pliance  programs. 

60-2.11  Required  employment  analyses. 
60-2.12  Establishment  of  goals  and  time¬ 
tables.  (Procedural  directives 
concerning  goals  and  timetables — 
Alternative  B  Proposal.) 

60-2.13  Additional  required  contents  of  af¬ 
firmative  action  compliance  pro¬ 
grams. 

60-2.14  Program  summary. 

Aothority:  Sec.  201,  E.0. 11246  (  30  FR  and 
12319)  and  E.0. 11376  (32  FR  14303) . 

Subpart  A — General 
§  60-2.1  Purpose. 

Section  60-1.6  of  this  chapter,  affirma¬ 
tive  action  compliance  programs  require¬ 
ments,  requires  that  within  120  days  of 
the  commencement  of  a  contract,  each 
prime  contractor  or  subcontractor  with 
100  or  more  employees  and  a  contract 
or  subcontract  of  $100,000  or  more  (or 
Government  bills  of  lading  which.  In  any 
12-month  period,  total  or  can  reasonably 
be  expects  to  total  $100,000  or  more), 
demonstrate  evidence  of  compliance  with 
the  non-discrimination  and  affirmative 
action  requirements  of  tiie  equal  oppor¬ 
tunity  clause  by  develf^ing  an  affirmative 
action  compliance  program  for  each  of  its 
establishments.  This  part,  sets  forth  the 
standards  by  which  contractors  subject 
to  S  60-1.6  of  this  chapter  examine  and 


evaluate  their  employment  practices  to 
identify  and  endeavor  to  remedy  any 
continuing  effect  of  employment  dis¬ 
crimination  on  minorities  and  women 
and  to  take  affirmative  action  to  elimi¬ 
nate  disparities  in  the  hiring  and  em¬ 
ployment  of  these  groups. 

Subpart  B — Required  Contents  of 
.Affirmative  Action  Compliance  Programs 

§  60—2.10  Purpose  of  affirmative  action 
compliance  programs. 

An  affirmative  action  compliance  pro¬ 
gram  is  a  set  of  specific  and  result- 
oriented  procedures  to  which  a  con¬ 
tractor  commits  itself  to  apply  every 
good  faith  effort. 

An  acceptable  affirmative  action  com¬ 
pliance  program  must  include  an  anal¬ 
ysis  of  those  areas  in  which  there  are 
employment  practices  which  create  or 
tend  to  perpetuate  disparities,  a  program 
of  rem^lal  relief  for  those  persons,  if 
any,  who  have  been  disadvantaged  by 
such  practices,  and  goals  and  timetables 
to  which  the  contractor’s  good  faith 
efforts  must  be  directed  to  eliminate  the 
disparities  and  thus  to  achieve  prompt 
and  full  utilization  of  minorities  and 
women  at  all  levels  and  in  all  segments 
of  the  workforce.  Also,  see  §  60-1.24  of 
this  chapter  which  provides  for  concilia¬ 
tion  agreements. 

§  60—2.11  Required  employment  analy¬ 
ses. 

(a)  Background.  Based  upon  the  Gov¬ 
ernment’s  experience  with  compliance 
reviews,  disparities  in  the  employment  of 
minority  groups  and  women  are  most 
likely  to  exist  in  those  organizational 
imite,  work  processes,  lines  of  progres¬ 
sion  or  promotion  sequences  and  spe¬ 
cific  jobs  which  offer  average  or  better 
opportunities  with  respect  to  compensa¬ 
tion,  promotion,  advancement  potential, 
skill  development,  working  conditions 
and  supervisory  and  management  level 
responsibilities.  Concentrations  of  mi¬ 
norities  and  women  are  likely  to  be  found 
in  those  organizational  rmits,  work  proc¬ 
esses,  lines  of  progression  or  promotion 
sequences  and  specific  jobs  which  are 
lower  paying,  less  desirable,  and  which 
have  less  promotion  and  advancement 
PHjtential.  Therefore,  contractors  shall 
direct  special  attention  to  these  poten¬ 
tial  problem  areas  in  their  employment 
analyses.  Affirmative  action  compliance 
programs  must  contain  an  internal  work¬ 
force  array  and  a  job  grroup  analysis. 

(b)  Internal  workforce  array.  The  in¬ 
ternal  workforce  array  is  a  listing  of  each 
job  title  (not  job  group)  as  appears  in 
applicable  collective  bargaining  agree¬ 
ments  or  payroll  records  ranked  from 
the  lowest  paid  to  the  highest  paid  with¬ 
in  each  department  or  other  similar  or¬ 
ganizational  unit  including  departmen¬ 
tal  and  imit  supervision.  If  there  are 
separate  work  units  or  lines  of  progres¬ 
sion  within  a  department  or  similar  or¬ 
ganizational  unit,  a  separate  list  must  b$ 
provided  for  each  such  work  imit,  or  line, 
including  unit  supervisors.  For  lines  of 
progression  there  must  be  indicated  the 
order  of  jobs  in  the  line  through  which 
an  employee  could  move  to  the  top  of  the 


line.  Where  there  are  no  formal  progres¬ 
sion  lines  or  mual  promotional  se¬ 
quences,  job  titles  should  be  listed  by  de¬ 
partment,  job  families  or  disciplines,  in 
order  of  wage  rates  or  salary  raises.  For 
each  job  title,  the  total  number  of  in¬ 
cumbents  and  the  total  number  of  male 
and  female  incumbents  in  each  of  the 
following  groups  must  be  given:  Ameri¬ 
can  Indian  or  Alaskan  Native,  Asian  or 
Pacific  Islander,  Black  not  of  Hispanic 
Origin  and  Hispanic.  The  wage  rate  or 
salary  range  for  each  job  title  must  be 
given.  All  job  titles,  including  all  man¬ 
agerial  job  titles,  must  be  listed. 

Note. — ^Two  provisions,  “Alternative  A” 
and  “Alternative  B,”  are  being  pr(qx>sed  for 
§§  60-2.11(c)  and  60-2.12.  These  two  sections 
will  set  forth  the  requirements  for  conduct¬ 
ing  the  Job  group  and  workforce  array  anal- 
3rses  and  for  establishing  goals  and  time¬ 
tables  respectively.  The  Department  of  Labor 
has  not  taken  a  position  as  to  which  alterna¬ 
tive  will  be  adopted  on  final  rulemaking. 
However,  on  final  rulemaking  only  one  rule 
will  be  promulgated.  This  rule  may  consist 
of  one  of  the  published  proposed  alterna¬ 
tives,  any  other  suggested  alternative,  or 'any 
combination  thereof.  Accordingly,  comments 
are  Invited  on  both  proposals,  and,  in  addi¬ 
tion,  any  other  propo^s  are  Invited. 

[Alternative  A] 

(c)  Job  group  analysis.  The  job  group 
analysis  is  a  listing  of  all  major  job 
groups  at  the  facility  (“job  groups” 
herein  meaning  any  one  or  more  jobs 
having  substantially  similar  content, 
wage  rate  or  skill  or  career  development 
opportunities)  showing  total  incumbents 
of  each  such  group,  and  total  numbers 
and  percentages  of  minorities  and 
women  in  each,  including  an  identifica¬ 
tion  of  those  in  which  minorities  and 
women  are  employed  in  percentages  less 
than  the  percentages  in  which  they  are 
available  in  the  contractor’s  internal 
workforce  and  in  the  relevant  labor  area. 
In  making  the  job  group  analysis  the 
contractor  shall  conduct  such  analysis 
separately  for  minorities  and  women. 

(1)  In  determining  the  availability  of 
minorities  for  employment  in  any  job 
group,  the  contractor  will  consider  at 
least  all  the  following  factors : 

(1)  The  percentage  of  the  minority 
population  in  the  labor  area  from  which 
the  contractor  can  reasonably  recruit; 

(ii)  The  percentage  of  the  Internal 
minority  workforce  as  compared  with  the 
percentage  of  minorities  in  the  total 
labor  force  within  the  area  in  which  the 
contractor  can  reasonably  recruit; 

(iii)  The  percentage  of  minorities  hav¬ 
ing  potential  or  actual  requisite  skills  in 
an  area  in  which  the  contractor  can  rea¬ 
sonably  recruit; 

(iv)  The  promotable  and  transferable 
minorities  within  the  contractor’s  orga¬ 
nization; 

(v)  The  degree  of  training  which  the 
contractor  is  reasonably  able  to  imder- 
take  as  a  means  of  making  all  jobs  avail¬ 
able  to  minorities. 

(2)  In  determining  the  availability  of 
women  for  employment  in  any  job  group, 
the  contractor  will  consider  at  least  all 
the  following  factors : 
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(i)  The  percentage  of  the  female  pop¬ 
ulation  in  the  labor  area  from  which  the 
contractor  can  reasonably  recruit ; 

(il)  Hie  percentage  of  women  having 
potential  or  actual  requisite  skills  In  an 
area  in  which  the  contractor  can  rea¬ 
sonably  recruit; 

(lii)  The  percentage  of  the  internal 
female  workforce  as  compared  with  the 
percentage  of  women  in  the  labor  force 
uithin  the  area  in  which  the  contractor 
can  reasonaWy  recruit; 

(iv)  The  promotable  and  transferable 
female  employees  within  the  contractor’s 
organization; 

(V)  The  degree  of  training  which  the 
contractor  is  reasonably  able  to  under¬ 
take  as  a  means  of  making  all  jobs  avail¬ 
able  to  women. 

§  60—2.12  Establishment  of  goals  and 
timetables. 

(a)  Goals.  For  each  job  group  in  which  ~ 
the  analysis  conducted  pursuant  to  S  60- 
2.11(c)  discloses  a  disparity  In  the  rai- 
ployment  of  minorities  and  women  the 
contractor  must  establish  a  goal  designed 
to  eliminate  such  disparity.  The  goal 
must  be  stated  as  a  percentage  of  the 
total  employees  and  must  be  at  a  level 
equivalent  to  the  percentage  of  minori¬ 
ties  or  women  available  for  employment 
in  the  job  group  in  accordance  with  the 
criteria  set  fmth  in  §  60-2.11  (c) . 

(b)  Timetables.  For  each  job  group  In 
which  a  goal  is  established  a  specific 
timetable  must  be  established  for  reach¬ 
ing  the  goal  within  a  reasonable  time 
period.  Such  timetables  must  consider 
the  anticipated  expansion,  contraction 
and  turnover  of  and  in  the  contractor’s 
workforce. 

(c)  AnnvMl  hiring  and  promotion  rates. 
For  each  job  group  for  which  the  time¬ 
table  exceeds  one  year  the  goal  must  be 
established  for  a  multiyear  term  up  to 
five  years,  and  include  annual  rates  of 
hiring  and/or  prcxnotion.  In  such  cases 
the  annual  rate  must  be  established  at  a 
level  which  will  permit  the  goal  to  be 
achieved  within  the  minimum  feasible 
time  period  and  the  goal  should  be  up¬ 
dated  annually  and  adjusted,  as  may  be 
appropriate,  to  reflect  any  significant  in¬ 
creases  in  the  internal  and  external 
availability  of  minorities  and  women.  In 
those  situations  where  the  multiyear 
goal  cannot  be  met  within  five  years,  the 
reason  (s)  therefor  must  be  documented 
in  detail,  and  a  new  timetable  should  be 
established  at  the  end  of  that  period. 

(d)  Separate  goals  by  minority  group 
and  sex.  A  single  goal  for  minorities  and 
a  separate  single  goal  for  women  is  ac¬ 
ceptable,  unless  through  the  contrac¬ 
tor’s  evaluation  it  is  determined  that  a 
particular  minority  group,  or  men  or 
women  of  a  particular  minority  group, 
are  employed  in  a  substantially  disparate 
manner,  in  which  case  separate  goals 
for  such  minority  group  subdivided  by 
sex,  where  appre^riate,  are  required. 

(e)  Nondiscrimination.  The  purpose 
of  a  contractor’s  establishment  and  use 
of  goals  is  to  ensure  that  it  meet  its 
affirmative  action  obligation.  It  is  not  in¬ 
tended  and  should  not  be  used  to  dis¬ 


criminate  against  any  applicant  or  em¬ 
ployee  because  of  race,  color,  religion, 
sex,  or  national  origin. 

(f)  Goals  to  remedy  discrimination. 
Upon  a  finding  of  discrimination,  and  to 
correct  the  effects  of  past  discrimina¬ 
tory  practices,  goals  and  timetables  may 
be  established  in  conciliation  agreements 
under  S  60-1.24  of  this  chapter  or  pro¬ 
ceedings  under  §  60-1.25  of  this  chap¬ 
ter  which  are  based  on  factors  other 
than  those  set  forth  in  §  60-2. 11(b). 

(g)  Goals  reflecting  current  availa¬ 
bility  required.  In  conducting  a  job  group 
analysis  pvusuant  to  §  60-2.1  Kb)  and  in 
establishing  goals  and  timetables  under 
§  60-2.12,  each  contractor  must  make 
special  effort  to  avoid  continuing  the 
effects  of  any  past  discrimination  or  ex¬ 
clusion  of  minorities  or  females  from  de¬ 
sirable,  better  paying  jobs.  In  each  Job 
group  in  which  there  is  a  disparity  in' 
the  utilization  of  minorities  of  females 
(e.g.,  supervisory  jobs),  it  is  not  suffi¬ 
cient  for  a  contractor  to  establish  goals 
and  timetables  based  on  the  ciurent 
utilization  of  minorities  or  women  in 
such  jobs  in  the  surrounding  labor  area. 
Instead,  the  goals  and  timetables  should 
be  established  based  on  the  percentage 
of  minorities  and  women  in  the  work¬ 
force  who  presently  or  potentially  meet 
the  contractor’s  Job  specification  re¬ 
quirements,  regardless  of  whether  they 
currently  occupy  such  jobs.  Job  speci¬ 
fication  requirements  must  comply  with 
Part  60-3  of  this  chapter. 

(h)  Work  on  or  near  Indian  reser¬ 
vations.  A  contractor  or  subcontractor 
extending  a  publicly  announced  prefer¬ 
ence  for  Indians  as  authorized  in  §  60.- 
1.5(a)  (6)  of  this  chapter  may  reflect  in 
its  goals  and  timetables  the  permissive 
employment  preference  for  Indians  liv¬ 
ing  on  or  near  an  Indian  reservation. 

[Alternative  B] 

(c)  Job  group  analysis.  The  job  group 
analysis  Is  a  listing  of  all  major  job 
groups  at  the  establishment  (“job 
groups”  herein  meaning  any  one  or  more 
jobs  having  substantially  similar  con¬ 
tent,  wage  rate  or  skill  or  career  devel¬ 
opment  opportunities)  showing  total  in¬ 
cumbents  of  each  such  group,  and  total 
numbers  and  percentages  of  minorities 
and  women  in  each,  including  identifica¬ 
tion  of  those  job  groups  in  which  minor¬ 
ities  or  women  are  employed  in  percent¬ 
ages  less  than  the  percentages  of  all  mi¬ 
norities  or  women  in  the  total  labor  force 
of  the  relevant  labor  recruitment  area. 
Such  identified  job  groups  will  beccmie 
the  focus  for  affirmative  action  designed 
to  increase  therein  the  participation  of 
minorities  or  women  (Focus  job  group) . 

(d)  Availability  analysis.  An  availa¬ 
bility  analysis,  is  a  determination,  for 
each  of  the  “Focus  Job  Groups”,  identi¬ 
fied  in  paragraph  (c)  of  this  section,  of 
the  numbers  and  percentages  of  minori¬ 
ties  or  women  in  the  relevant  labor  re¬ 
cruitment  area  having  the  requisite  skills 
for  employment  into  such  groups,  or  can 
be  reasonably  trained  for  employment 
therein  within  the  term  of  the  current 


affirmative  action  compliance  program. 
In  making  the  availability  analysis,  the 
ccmtractor  shall  conduct  such  analysis 
separately  for  minorities  and  women. 

(1)  In  determining  the  availability  of 
minorities  for  employment  in  any  job 
group,  the  contractor  will  consider  at 
least  all  the  following  factors: 

(1)  The  percentage  of  the  minority 
population  in  the  labor  force  from  which 
the  contractor  can  reasonably  recruit; 

(ii)  The  percentage  of  the  internal 
minority  workforce  as  compared  with  the 
percentage  of  minorities  in  the  labor 
force  within  the  area  in  which  the  con¬ 
tractor  can  reasonably  recruit; 

(iii)  ’The  percentage  of  minorities  hav¬ 
ing  potential  or  actual  requisite  skills  in 
an  area  in  which  the  contractor  can  rea¬ 
sonably  recruit; 

(iv)  The  promotable  and  transferable 
minorities  within  the  contractor’s  orga- 
nizatiCHi. 

(2)  In  determining  the  availability  of 
women  for  emplojrment  in  any  job  group, 
the  contractor  will  consider  at  least  tdl 
the  following  factors: 

(i)  The  percentage  of  the  female 
population  in  the  labor  area  from  which 
the  contractor  can  reascmably  recruit; 

(ii)  The  percentage  of  women  having 
potential  or  actual  requisite  skills  in  an 
area  in  which  the  contractor  can  rea¬ 
sonably  recruit; 

(iii)  The  percentage  of  women  seek¬ 
ing  employment  in  an  area  in  which  the 
contractor  can  reasonably  recruit; 

(iv)  The  promotable  and  transferable 
female  employees  within  the  contrac¬ 
tor’s  organization. 

(3)  In  addition,  for  each  Focus  Job 
Group,  the  contrsu:tor  should  appraise 
the  efforts  it  may  reasonably  under¬ 
take,  eitirer  through  its  own  efforts,  or 
through  other  institutions  or  contrac¬ 
tor  organizations,  to  increase  the  supply 
of  qualified  women  and  minorities  for 
these  groups.  Such  programs  should  be 
tailored  to  the  contractor’s  own  poten¬ 
tial,  which  will  vary  by  size.  Industry, 
skill  requirements,  etc.  In  any  case,  goals 
should  be  Implemented  by  the  contrac¬ 
tor’s  expected  results  of  current  or  pre¬ 
vious  training  programs. 

§  60—2.12  Procedural  directives  concern¬ 
ing  goals  and  timetables. 

(a)  Personnel  relations  staff,  depart¬ 
ment  and  division  heads,  and  local  and 
unit  managers  should  be  involved  in  the 
goal  setting  process. 

(b)  Goals  should  be  significant, 
measurable  and  attainable. 

(c)  Goals  should  be  specific  for 
planned  results,  with  timetables,  nor¬ 
mally  annual,  for  completion. 

(d)  A  goal  must  be  established  for 
each  Focus  Job  Group  and  must  be 
designed  to  significantly  improve  the 
participation  of  minorities  and  wwnen 
in  such  job  group  through  recruitment, 
training,  and  non-discriminatory  selec¬ 
tion  procedures.  The  goal  must  be  stated 
as  a  percentage  of  the  total  employees 
anticipated  in  the  job  group  at  the  con¬ 
clusion  of  the  program  timetables,  as 
well  as  in  terms  of  whole  numbers. 
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(e)  A  single  goal  for  minorities  and  a 
separate  single  goal  for  women  is  accept¬ 
able,  unless  through  the  analysis  con¬ 
ducted  in  determining  “Focus  Job 
Groups”  it  is  determined  that  a  partic¬ 
ular  minority  group,  or  men  or  women  of 
a  particular  minority  group  is  currently 
participating  in  such  job  group  in  a  sub¬ 
stantially  disparate  manner  when  com¬ 
pared  with  their  participation  in  the 
total  workforce.  In  such  cases,  separate 
goals  for  such  minority  groups  subdivided 
by  sex,  where  appropriate,  are  required. 

(f)  Where  the  contractor  has  not  es¬ 
tablished  a  goal  for  a  Focus  Job  Group, 
its  written  affirmative  action  compliance 
program  must  specifically  analyze  each 
of  the  factors  listed  in  §  60-2.11.  They 
must  be  reasonably  attainable  through 
putting  forth  every  good  faith  effort; 
they  are  based  solely  on  the  contractor’s 
estimate  of  the  results  of  its  recruitment, 
training,  and  non-discriminatory  prac¬ 
tices.  It  is  not  intended  that  goals  should 
be  used  to  discriminate  against  any  ap¬ 
plicant  or  employee  because  of  race, 
color,  religion,  sex,  or  national  origin. 

(g)  A  contractor  or  subcontractor  ex¬ 
tending  a  publicly  announced  preference 
for  Indians  as  authorized  in  §  60-1 .5 (a) 
(6)  of  this  chapter  may  refiect  in  its 
goals  and  timetables  the  permissive  em¬ 
ployment  preference  for  Indians  living 
on  or  near  an  Indian  reservation. 

§  60—2.13  Additional  recjuired  contents 
of  an  affirmative  action  compliance 
program. 

(a)  Affirmative  action  compliance 
programs  shall  contain  measures  to 
achieve  the.  objectives  set  forth  in  this 
part.  The  specific  measures  to  be  adopted 
shall  not  be  prescribed  by  the  Govern¬ 
ment  but  should  be  established  by  the 
contractor  and  tailored  to  its  employ¬ 
ment  structure,  operation  and  local  cir¬ 
cumstances. 

(b)  An  executive  of  the  contractor 
should  be  appointed  as  director  or  man¬ 
ager  of  company  Equal  Opportunity 
Programs.  Depending  upon  the  size  and 
geographical  alignment  of  the  company, 
this  may  be  his  or  her  sole  responsibility. 
He  or  she  should  be  given  the  necessary 
top  management  support  and  staffing  to 
execute  the  assignment.  Management 
and  supervisory  personnel  should  be 
made  to  understand  that  their  work  per¬ 
formance  is  being  evaluated  on  the  basis 
of  their  equal  employment  opportunity 
efforts  and  results  as  well  as  other 


(d)  The  contractor  should  conduct  an 
in-depth  examination  of  the  composition 
of  applicant  fiow  and  promotion  rates  by 
minority  group  status  and  sex,  and  the 
composition  of  the  workforce  with  par¬ 
ticular  attention  to  those  potential  prob¬ 
lem  areas  described  in  S  60-2.11.  Special 
corrective  or  remedial  action  measures 
shall  be  undertaken  if  the  examination 
discloses  any  of  the  following: 

(1)  ITae  selection  and  promotion  sys¬ 
tem  eliminates  a  significantly  higher 
percentage  of  minorities  or  women  than 
non-minorities  or  men. 

(2)  Other  hiring  or  employment  prac¬ 
tices  operate  to  exclude  or  otherwise 
have  a  disparate  or  adverse  impact  on 
minorities  and  women  and  cannot  be 
justified  by  a  legitimate  overriding  busi¬ 
ness  necessity. 

(e)  The  contractor  shall  develop  and 
execute  action  oriented  programs  des- 
signed  to  eliminate  problems  and  further 
designed  to  attain  established  goals  and 
objectives.  ' 

(f)  The  contractor  shall  design  and 
implement  an  internal  audit  and  report¬ 
ing  system  to  measure  effectiveness  of 
the  total  program. 

(g)  The  contractor  shall  take  meas¬ 
ures  to  ensure  compliance  of  personnel 
practices  with  the  Employee  Testing  and 
Other  Selection  Procedures  (41  CFR 
Part  60-3),  Sex  Discrimination  Guide¬ 
lines  CFR  Part  60-4),  and  Guide¬ 
lines  on  Discrimination  because  of  Reli¬ 
gion  or  National  Origin  (41  CFR  Part 
60-7) . 

(h)  The  contractor  shall  actively  sup¬ 
port  local  and  national  programs  de¬ 
signed  to  improve  the  employment  op¬ 
portunities  of  minorities  and  women. 

§  60—2.14  Program  Summary. 

The  affirmative  action  compliance 
program  shall  be  summarized  and  up¬ 
dated  annually.  The  program  summary 
shall  be  prepared  on  a  coding  sheet,  to 
be  prescribed  by  the  Director,  and  sub¬ 
mitted  annually, 

PART  60-5— RULES  OF  PRACTICE  FOR 

ADMINISTRATIVE  PROCEEDINGS  TO  EN¬ 
FORCE  EQUAL  OPPORTUNITY  UNDER 

EXECUTIVE  ORDER  11246 

General  .  Provisions 

Sec. 

60-5.1  Applicability  of  rules. 

60-5.2  Waiver,  modlflcation.  ( 


Hearings  and  Related  Matters 

Sec. 

60-5.14  Designation  of  Administrative  Law 
Judges. 

60-5.15  Authority  and  reeponsibiltles  of  Ad¬ 
ministrative  Law  Judges. 

60-5.16  Appearances. 

60-5.17  Appearance  of  witnesses. 

60-6.18  Evidence;  testimony. 

60-5.19  Objections;  exceptions;  offer  of 
proof. 

60-5.20  Ex  parte  communications. 

60-5.21  Oral  argument. 

60-5.22  Official  transcript. 

60-5.23  Summary  Judgment. 

60-5.24  Participation  by  Interested  persons. 

Post  Hearing  Procedures 

60-5.25  Proposed  findings  of  fact  and  con¬ 
clusions. 

60-5.26  Record  for  recommended  decision. 
60-5.27  Recommended  decision. 

60-5.28  Exceptions  to  recommended  deci¬ 
sions? 

60-5.29  Record. 

60-5.30  Pinal  Administrative  Order. 

Authority:  Sec.  201,  205,  208,  209,  301, 
302(b),  303(a),  Executive  Order  11246,  tus 
amended,  30  FR  12319;  32  PR  14303;  §  60-1.26 
of  Part  60-1  of  this  chapter  (41  CFR  Part 
60-1). 

General  Provisions 
§  60—3.1  .Applicability  of  rules. 

This  part  provides  the  rules  of  practice 
for  all  administrative  proceedings,  in¬ 
stituted  either  by  the  OFCCP  or  by  a 
compliance  agency,  relating  to  the  en¬ 
forcement  of  equal  opportimity  under 
Executive  Order  11246,  as  amended.  In 
the  absence  of  a  specific  provision,  pro¬ 
cedures  shall  be  in  accordance  with  the 
Federal  Rules  of  Civil  Procedure. 

§  60—5.2  Waiver,  modification. 

Upon  notice  to  all  parties,  the  Admin¬ 
istrative  Law  Judge  may,  with  respect  to 
matters  pending  before  him,  modify  or 
waive  any  rule  herein  upon  a  determina¬ 
tion  that  no  party  will  be  prejudiced  and 
that  the  ends  of  justice  will  be  served 
thereby. 

§  60—5.3  Computation  of  time. 

In  computing  any  period  of  time  under 
these  rules  or  in  an  order  issued  here¬ 
under,  the  time  begins  with  the  day  fol¬ 
lowing  the  act,  event,  or  default,  and  in¬ 
cludes  the  last  day  of  the  period,  unless  it 
is  a  Saturday,  Sunday,  or  legal  holiday 
observed  by  the  Federal  Government  in 
which  event  it  includes  the  next  business 
day. 


criteria. 

(c)  The  contractor  shall  develop  and 
periodically  reaffirm  an  equal  employ¬ 
ment  opportunity  policy  and  disseminate 
it  as  follows: 

(1)  Communicate  to  prospective  em¬ 
ployees  the  existence  of  the  affirmative 
action  compliance  program  and  make 
available  such  portions  of  the  program 
as  will  enable  such  prospective  employ¬ 
ees  to  know  and  avail  themselves  of  its 
benefits. 

(2)  Communicate  to  employees  the 
existence  .of  the  affirmative  action  com¬ 
pliance  program  and  make  it  available 
at  stated  times  and  places  to  employees. 


80-6.3  Ck>iiiputation  of  time. 

60-5.4  Form,  filing,  service  of  pleadings  and 
papers. 

Prehearing  Procedures 

60-5.5  Administrative  complaint. 

60-5.6  Answer. 

60-5.7  Notice  of  hearing. 

60-5.8  Motions;  disposition  of  motions. 

60-5.9  Interrogatories,  and  admissions  as  to 
facts  and  documents. 

60-5.10  Production  of  documents  and  things 
and  entry  upon  land  for  inspec¬ 
tion  and  other  purposes. 

60-5.11  Depositions  upon  oral  examination. 

60-5.12  Prehearing  conferences. 

60-5.13  Consent  findings  and  order. 


§  60—5.4  Form,  filing,  service  of  plead¬ 
ings  and  papers. 

(a)  Form.  The  original  of  all  plead¬ 
ings  and  papers  in  a  proceeding  con¬ 
ducted  under  the  regulations  in  this  part 
shall  be  filed  with  the  Administrative 
Law  Judge  assigned  to  the  case  or  with 
the  Chief  Administrative  Law  Judge  if 
the  case  has  not  been  assigned.  Every 
pleading  and  paper  filed  in  the  proceed¬ 
ing  shall  contain  a  caption  setting  forth 
the  name  of  the  agency  instituting  the 
proceeding,  the  title  of  the  action,  the 
case  file  number  assigned  by  the  Admin- 
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istrative  Law  Judge,  and  a  designation 
of  the  pleading  or  paper  (e.g.  complaint, 
motion  to  dismiss,  etc.) .  The  pleading  or 
papers  shall  be  signed  and  shall  contain 
the  address  and  telephone  number  of 
the  person  representing  the  party  or  the 
person  on  whose  behalf  the  pleading  or 
paper  was  filed. 

(b)  Service.  Service  upon  any  party 
shall  be  made  by  the  party  filing  the 
pleading  or  document  by  delivering  a 
copy  or  mailing  a  copy  to  the  party'slast 
known  address.  When  a  party  is  repre¬ 
sented  by  an  attorney,  the  service  shall 
te  upon  the  attorney. 

(c)  Proof  of  s^vice.  A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of 
service,  shall  be  proof  of  the  service. 

Prehearing  Procedures 
§  60—3.5  Administrative  complaint. 

(a)  Issuance.  The  Solicitor  of  Labor 
shall  institute  enforcement  proceedings 
by  issuing  a  complaint  and  causing  the 
complaint  to  be  served  upon  the  contrac¬ 
tor  which  shall  be  designated  in  the  com¬ 
plaint  as  respondent. 

(b)  Contents.  Hie  complaint  shall  con¬ 
tain  a  concise  jurisdictional  statement, 
and  a  clear  and  concise  statement  suffi¬ 
cient  to  put  the  respondent  on  notice  of 
the  acts  or  practices  it  is  alleged  to  have 
committed  in  violation  of  the  Order,  the 
regulations,  or  its  contractual  obliga¬ 
tions.  The  complaint  shall  also  contain 
a  prayer  for  whatever  relief  Is  being 
sought,  a  statement  of  whatever  sanc¬ 
tions  the  Government  will  seek  to  Impose 
and  the  name  and  address  of  the  attorney 
who  wiU  represent  the  Government. 

(c)  Amendment.  The  complaint  may 
be  amended  once  as  a  matter  of  course 
before  an  answer  is  filed,  and  respondent 
may  amend  its  answer  once  as  a  matter 
of  course  not  later  than  10  days  after 
the  filing  of  the  original  answer.  Other 
amendments  of  the  ccHnplaint  or  of  the 
answer  to  the  complaint  shall  be  made 
only  by  leave  of  the  Administrative  Law 
Judge  or  by  written  consent  of  the  ad¬ 
verse  party;  and  leave  shall  be  freely 
given  where  justice  so  requires.  An 
amended  cmnplaint  shall  be  answered 
within  7  days  of  its  service,  or  within 
the  time  for  filing  an  answer  to  the  orig¬ 
inal  complaint,  whichever  period  is 
longer. 

§  60—5.6  Answer. 

(a)  Filing  and  service.  Within  14  days 
after  the  service  of  the  complaint,  the 
respondent  shall  file  an  answer  with  the 
Chief  Administrative  Law  Judge  if  the 
case  has  not  been  assigned  to  an  Admin¬ 
istrative  Law  Judge.  The  answer  shall  be 
signed  by  the  respondent  or  its  attor¬ 
ney,  and  served  on  the  Government  in 
acoirdance  with  §  60-5.4(b)  of  this  part. 

(b)  Contents;  failure  to  file.  The  an¬ 
swer  shall  (1)  contain  a  statement  of  the 
facts  which  constitute  the  grounds  of 
defense,  and  shall  specifically  admit,  ex¬ 
plain,  or  deny,  each  of  the  allegations  of 


the  complaint  unless  the  respondent  is 
without  knowledge,  in  which  case  the 
answer  shall  so  state;  or  (2)  state  that 
the  respondent  admits  all  the  allegations 
of  the  complaint.  The  answer  may  con¬ 
tain  a  waiver  of  hearing;  if  not,  a  sep¬ 
arate  paragraph  in  the  answer  shall  re¬ 
quest  a  hearing.  The  answer  shall  con¬ 
tain  the  name  and  address  of  the  re¬ 
spondent,  or  attorney  representing  the 
respondent.  Failure  to  file  an  answer  or 
to  plead  specifically  to  any  allegation  of 
the  complaint  shall  constitute  an  ad¬ 
mission  of  such  allegation. 

(c)  Procedure,  upon  admission  of  facts. 
The  admission,  in  the  answer  or  by  fail¬ 
ure  to  file  an  answer,  of  all  the  material 
allegations  of  fact  contained  in  the  com¬ 
plaint  shall  constitute  a  waiver  of  hear¬ 
ing.  Upon  such  admission,  the  Adminis¬ 
trative  Law  Judge,  without  further  hear¬ 
ing,  may  prepare  his  decision  in  which 
he  shall  adopt  as  his  proposed  findings  of 
fact  the  material  facts  alleged  in  the 
complaint.  The  parties  shall  be  given  an 
opportunity  to  file  exceptions  to  his  deci¬ 
sion,  and  to  file  briefs  in  support  of  the 
exceptions. 

§  60—5.7  Notice  of  hearing. 

The  Administrative  Law  Judge  shall 
respond  to  respondent’s  request  for  a 
-hearing  within  10  days  by  serving  a  notice 
of  hearing  on  the  parties.  The  notice  shall 
contain  the  time  and  place  of  the  hear¬ 
ing. 

§  60—5.8  Motions;  disposition  of  mo¬ 
tions. 

(a)  Motions.  Motions  shall  state  the 
relief  sought,  the  authority  relied  upon 
and  the  facts  alleged,  and  shall  be  filed 
with  the  Administrative  Law  Judge.  If 
made  before  or  after  the  hearing  itself, 
these  motions  shall  be  in  writing.  If  made 
at  the  hearing,  they  may  be  stated 
orally;  but  the  Administrative  Law  Judge 
may  require  that  they  be  reduced  to  writ¬ 
ing  and  upon  such  admission,  the  Admin¬ 
istrative  Law  Judge,  without  further 
hearing,  may  prepare  his  decision  in 
which  he  shall  adopt  as  his  proposed 
findings  of  fact  the  material  facts  alleged 
in  the  complaint.  The  parties  shall  be 
given  an  opportunity  to  file  exceptions  to 
his  decision,  and  to  file  briefs  in  support 
of  the  exceptions. 

§  60—5.7  Notice  of  hearing. 

Ihe  Administrative  Law  Judge  shall 
respond  to  respondent’s  request  for  a 
hearing  within  10  days  by  serving  a  notice 
of  hearing  on  the  parties.  The  notice  shall 
contain  the  time  and  place  of  the  hear¬ 
ing. 

§  60—5.8  Motions;  disposition  of  mo¬ 
tions. 

(a)  Motions.  Motions  shall  state  the 
relief  sought,  the  authority  relied  upon 
and  the  facts  alleged,  and  shall  be  filed 
with  the  Administrative  Law  Judge.  If 
made  before  or  after  the  hearing  itself, 
these  motions  shall  be  in  writing.  If  made 
at  the  hearing,  they  may  be  stated 


orally ;  but  the  Administrative  Law  Judge 
may  require  that  they  be  reduced  to  writ¬ 
ing  and  filed  and  served  on  all  parties  in 
the  same  manner  as  a  formal  motion. 
Within  10  days  after  a  written  motion  is 
served,  or  such  other  time  period  as  may 
be  fixed  by  the  Administrative  Law  Judge, 
any  party  may  file  a  fesponse  to  a  mo¬ 
tion. 

(b)  Disposition  of  motions.  The  Ad¬ 
ministrative  Law  Judge  may  not  grant 
a  written  motion  prior  to  the  expiration 
of  the  time  for  filing  responses  thereto, 
except  upon  consent  of  the  parties  or 
following  a  hearing,  but  may  overrule 
or  deny  such  motion  without  awaiting 
response:  Provided.  That  prehearing 
conferences,  hearings,  and  decisions  need 
not  be  delayed  pending  disposition  of 
motions. 

§  60—5.9  Interrogatories  and  admissions 
as  to  farts  and  doeiiments. 

(a)  Interrogatories.  Not  later  than  14 
days  prior  to  the  date  of  the  hearing, 
except  for  good  cause  shown,  dr  not  later 
than  14  days  prior  to  such  earlier  date 
as  the  Administrative  Law  Judge  may 
order,  any  party  may  serve  upon  an  op¬ 
posing  party  written  interrogatories. 
Each  interrogatory  shall  be  answered 
separately  and  fully  in  writing  under 
oath,  imless  objected  to.  Answers  are  to 
be  signed  by  the  person  making  them 
and  objections  by  the  attorney  or  by 
whomever  is  representing  the  party.  An¬ 
swers  and  objections  shall  be  filed  and 
served  within  the  period  designated  in 
the  interrogatory  but  not  less  than  10 
days  within  service  of  the  interrogatory. 

(b)  Admissions.  Not  later  than  14  days 
prior  to  the  date  of  the  hearing,  except 
for  good  cause  shown,  or  not  later  than 
14  days  prior  to  such  earlier  date  as  the 
Administrative  Law  Judge  may  order, 
any  party  may  serve  upon  an  opposing 
party  a  written  request  for  the  admission 
of  the  genuineness  and  authenticity  of 
any  relevant  documents  described  m  and 
exhibited  with  the  request,  or  for  the  ad¬ 
mission  of  the  truth  of  any  relevant 
matters  of  fact  stated  in  the  request. 
Each  of  the  matters  as  to  which  an  ad¬ 
mission  is  requested  shall  be  deemed  ad¬ 
mitted,  unless  within  a  period  designated 
in  the  request  (not  less  than  10  days, 
after  service)  the  party  to  whwn  the 
request  is  directed  serves  upon  the  re¬ 
questing  party  a  sworn  stat^ent  either 

(1)  denying  specifically  the.  matter  as 
to  which  an  admission  is  requested,  or 

(2)  setting  forth  in  detail  the  reasons 
why  he  cannot  truthfully  either  admit 
or  deny  such  matters. 

§  60—5.10  Production  of  dorumonis  and 
things  and  entry  upon  land  for  in¬ 
spection  and  other  purposes. 

(a)  After  commencement  of  the  ac¬ 
tion,  any  party  may  serve  on  any  other 
party  a  request  to  produce  and/or  per¬ 
mit  the  party,  or  someone  acting  on  his 
b^alf,  to  Inspect  and  copy  any  un¬ 
privileged  documents,  phonorecords,  and 
other  compilations.  Including  computer 
taiies  and  printouts  which  contain  or 
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may  lead  to  relevant  information  and 
which  is  in  the  possession,  custody,  or 
control  of  the  party  upon  whom  the 
request  is  served.  If  necessary,  trans¬ 
lation  of  the  data  compilations  shall  be 
done  by  the  party  furnishing  the 
information. 

(b)  After  commencement  of  the  ac¬ 
tion,  any  party  may  serve  on  any  other 
party  a  request  to  permit  entry  upon 
designated  property  which  may  be  rele¬ 
vant  to  the  issues  in  the  proceeding  and 
which  is  in  the  possession  or  control  of 
the  part  upon  whom  the  request  is  served 
for  the  purpose  of  inspection,  measuring, 
surveying  or  photographing,  testing,  or 
sampling  the  property  or  any  designated 
object  or  area. 

(c)  Each  request  shall  set  forth  with 
reasonable  particularity  the  items  to  be 
inspected  and  shall  specify  a  reasonable 
time  and  place  for  making  the  inspec¬ 
tion  and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
is  served  shall  respond  within  10  days 
after  the  service  of  the  request.  The  re¬ 
sponse  shall  state,  with  respect  to  each 
item,  that  inspection  and  related  ac¬ 
tivities  will  be  permitted  as  requested, 
unless  there  are  objections,  in  which  case 
the  reasons  for  each  objection  shall  be 
stated.  The  party  submitting  the  request 
may  move  for  an  order  with  respect  to 
any  objection  or  to  other  failure  to  re¬ 
spond. 

§  60—5.11  Depositions  upon  oral  exami¬ 
nation. 

(a)  Depositions:  notice  of  examina¬ 
tion.  After  ccHnmencement  of  the  action 
any  party  may  take  the  testimony  of 
any  person,  including  a  party,  having 
personal  or  expert  knowledge  of  the  mat¬ 
ters  in  issue,  by  deposition  upon  oral  ex¬ 
amination.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice 
in  writing  to  every  other  party  to  the 
proceeding.  The  notice  shall  state  the 
time  and  place  for  taking  the  deposition 
and  the  name  and  address  of  each  per¬ 
son  to  be  examined,  if  known,  and,  if 
the  name  is  not  known,  a  general  de¬ 
scription  sufBcient  to  identify  him  or  the 
particular  class  or  group  to  which  he 
belongs.  The  notice  shall  also  set  forth 
the  categories  of  documents  the  witness 
is  to  bring  with  him  to  the  deposition, 
if  any.  A  copy  of  the  notice  shall  be  fur¬ 
nished  to  the  person  to  be  examined  im- 
less  his  name  is  unknown. 

(b)  Production  of  witnesses;  obliga¬ 
tion  of  parties;  objections.  It  shall  be  the 
obligation  of  each  party  to  produce  for 
examination  any  person,  along  with  such 
documents  as  may  be  requested,  at  the 
time  and  place,  and  on  the  date,  set  forth 
in  the  notice,  if  that  party  has  control 
over  such  person.  Bach  party  shall  be 
deemed  tb  have  control  over  its  ofBcers, 
agents,  employees,  and  members.  Deposi¬ 
tions  shall  be  held  within  the  county  in 
which  the  witness  resides  or  works.  The 
party  or  prospective  witness  may  file 
with  the  Administrative  Law  Judge  an 
objection  within  3  days  after  notice  of 
production  of  such  witness  is  served, 
stating  with  particularity  the  reasons 


why  the  party  cannot  or  ought  not  to 
proudce  a  requested  witness.  The  party 
serving  the  notice  may  move  for  an  order 
with  respect  to  such  objection  or  failure 
to  produce  a  witness.  All  errors  or  irregu¬ 
larities  in  compliance  with  the  provisions 
of  this  section  shall  be  deemed  waived 
unless  a  motion  to  supress  the  deposition 
or  some  part  thereof  is  made  with  rea¬ 
sonable  promptness  after  such  defect  is 
or,  with  due  diligence,  might  have  been 
ascertained. 

(c)  Before  whom  taken;  scope  of  ex¬ 
amination:  failure  to  answer.  Deposi¬ 
tions  may  be  taken  before  any  ofiBcer 
authorized  to  administer  oaths  by  the 
laws  of  the  United  States  or  of  the  place 
where  the  deposition  is  held.  At  the  time 
and  place  specified  in  the  notice,  each 
party  may  examine  and  cross-examine 
the  witness  under  oath  upon  any  un¬ 
privileged  matter  which  is  relevant  to 
the  subject  matter  of  the  proceeding,  or 
which  is  reasonably  calculated  to  lead 
to  the  production  of  relevant  and  other¬ 
wise  admissible  evidence.  All  objections 
to  questions,  except  as  to  the  form 
thereof,  and  all  objections  to  evidence 
axe  reserved  until  the  hearing.  A  refusal 
or  failure  on  the  part  of  any  person  vm- 
der  the  control  of  a  party  to  answer  a 
question  shall  operate  to  create  a  pre¬ 
sumption  that  the  answer,  if  given,  would 
be  xmfavorable  to  the  controlling  party, 
unless  the  question  is  subsequently  ruled 
improper  by  the  Administrative  Law 
Judge  or  the  Administrative  Law  Judge 
rules  that  there  was  valid  justification 
for  the  witness’  failure  or  refusal  to  an¬ 
swer  the  question*.^  Provided.  That  the 
examining  party  shall  note  on  the  record 
during  the  deposition  the  question  which 
the  deponent  has  failed,  or  refused  to 
answer,  and  state  his  intention  to  invoke 
the  presumption  if  no  answer  is  forth¬ 
coming. 

(d)  Subscription;  certification;  filing. 
The  testimony  shall  be  reduced  to  type¬ 
writing.  either  by  the  officer  taking  the 
deposition  or  xmder  his  direction,  and 
shall  be  submitted  to  the  witness.  If  the 
deposition  is  not  signed  by  the  witness 
because  he  is  ill,  dead,  caimot  be  found, 
or  refuses  to  sign  it.  such  fact  shall  be 
noted  in  the  certificate  of  the  officer  and 
the  deposition  may  then  be  used  as  fully 
as  though  signed.  The  officer  shall  imme¬ 
diately  deliver  the  original  copy  of  the 
transcript,  together  with  his  certificate, 
in  person  or  by  mail  to  the  Administra-; 
tive  Law  Judge.  Cc^les  of  the  transcript 
and  certificate  shall  be  fxmilshed  to  all 
persons  desiring  them,  upon  payment  of 
reasonable  charges,  imless  distribution 
is  restricted  by  order  of  the  Administra¬ 
tive  Law  Judge  for  good  cause  shown. 

(e)  Rulings  on  admissibility;  use  of 
deposition.  Subject  to  the  provisions  of 
this  section,  objection  may  be  made  at 
the  hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
which  would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then  present 
and  testifying.  Any  part  or  all  of  a  depo¬ 
sition,  so  far  as  admissible  in  the  discre¬ 
tion  of  the  Administrative  Law  Judge, 
may  be  used  against  any  party  who  was 


present  or  represented  at  the  taking  of 
the  deposition  or  who  had  reasonable 
notice,  in  accordance  with  the  following 
provisions: 

( 1 )  Any  deposition  may  be  used  by  any 
party  for  the  purpose  of  contradicting  or 
impeaching  the  testimony  of  the  de¬ 
ponent  as  a  witness. 

(2)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
managing  agent,  or  was  designated  to 
testify  on  behalf  of  a  public  or  private 
corporation,  partnership,  association,  or 
governmental  agency  which  is  a  party 
may  be  used  by  the  adverse  parly  for 
any  purpose. 

(3)  The  deposition  of  a  witness  wheth¬ 
er  Of  not  a  party,  may  be  used  by  any 
party  for  any  purpose  if  the  hearing 
examiner  finds:  (i)  That  the  witness  is 
dead;  or  (ii)  that  the  witness  is  unable 
to  attend  or  testify  because  of  age,  ill¬ 
ness,  infirmity,  or  imprisonmoxt;  or  (ill) 
that  the  party  offering  the  deposition, 
has  been  unable  to  procure  the  attend¬ 
ance  of  the  witness  by  notice:  or  (iv) 
upon  application  and  notice,  tJiat  such 
exceptional  circumstances  exist  as  to 
make  it  desirable  to  allow  the  deposition 
to  be  used. 

(4)  If  only  part  of  a  deposition  is  in¬ 
troduced  in  evidence  by  a  party,  any 
party  may  introduce  any  other  parts  by 
way  of  rebuttal  and  otherwise. 

(f)  Stipulations.  If  the  parties  so  stip¬ 
ulate  in  writing,  depositions  may  be 
taken  before  any  person  at  any  time  or 
place,  upon  any  notice  and  in  any  man- 
‘ner,  and  when  so  taken  may  be  used 
like  other  depositions. 

§  60—5.12  Prehearing  conferences. 

(a)  Upon  his  own  motion  or  the  mo¬ 
tion  of  the  parties,  the  hearing  exam¬ 
iner  may  direct  the  parties  or  their  coun¬ 
sel  to  meet  with  him  for  a  conference  to 
consider: 

(1)  Simplification  of  the  issues; 

(2)  Necessity  or  desirability  of  amend- 
maits  to  pleadings  for  purposes  of  clari¬ 
fication,  simplification,  or  limitation; 

(3)  Stipulations,  admissions  of  fact 
and  of  contents  and  authenticity  of 
'documents; 

(4)  Limitation  of  the  number  of  expert 
witnesses; 

(SrScheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed  ex¬ 
hibits;  and 

(6)  Such  other  matters  as  may  tend 
to  expedite  the  disposition  of  the  pro¬ 
ceeding. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  pretrial  conferences.  The  sub¬ 
sequent  course  of  the  proceeding  shall  be 
controlled  by  such  action. 

§  6(1-5.13  Consent  findings  and  order. 

(a)  General.  At  any  time  after  the  is¬ 
suance  of  a  complaint  and  prior  to  the 
reception  of  evidence  in  any  proceeding, 
the  respondent  may  move  to  defer  the  re¬ 
ceipt  ol  any  evidence  for  a  reasonable 
time  to  permit  negotiation  of  an  agree¬ 
ment  containing  ccmsent  findings  and 
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an  order  disposing  of  the  whole  or  any 
part  of  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  in  the  discretiwi  of  the  Admin¬ 
istrative  Law  Judge  after  consideration 
of  the  nature  of  the  proceeding,  the  re¬ 
quirements  of  the  public  Interest,  the 
representations  of  the  parties,  and  the 
probability  of  an  agreement  being 
reached  which  will  result  in  a  just  dis¬ 
position  of  the  issues  involved. 

(b)  Content.  Any  agreement  contain¬ 
ing  consent  findings  and  an  order  dis¬ 
posing  of  a  proceeding  shall  also  provide; 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the  agree¬ 
ment; 

(3)  A  waiver  of  any  further  proce¬ 
dural  steps;  and 

(4)  A  waiver  of  any  right  to  chal¬ 
lenge  or  contest  the  validity  of  the  find¬ 
ings  and  order  entered  into  in  accord¬ 
ance  with  the  agreement. 

(c)  Submission.  On  or  before  the  ex¬ 
piration  of  the  time  granted  for  negotia¬ 
tions,  the  parties  or  their  counsel  may: 

( 1 )  Submit  the  proposed  agreement  to 
the  Administrative  Law  Judge  for  his 
consideration;  or 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an  agree¬ 
ment  containing  consent  findings  and  an 
order  is  submitted  within  the  time  al¬ 
lowed,  the  Administrative  Law  Judge 
within  30  days,  shall  accept  such  agree¬ 
ment  by  issuing  his  decision  based  upon 
the  agreed  findings  and  his  decision  shall 
constitute  the  final  Administrative 
Order. 

Hearings  and  Related  Matters 

§  60-5.14  Designation  of  Administrative 
Law  Judges. 

Hearings  shaU  be  held  before  an  Ad¬ 
ministrative  Law  Judge  of  the  compli¬ 
ance  agency  or  of  the  Department  of 
Labor  and  shall  be  designated  by  the 
Chief  Administrative  Law  Judge  of  the 
compliance  agency  or  of  the  Department 
of  Labor.  After  commencement  of  the 
proceeding  but  prior  to  the  designation 
of  an  Administrative  Law  Judge  idead- 
ings  and  papers  shall  be  filed  with  the 
Chief  Administrative  Law  Judge. 

§  60-5.15  Authority  and  responsibilities 
of  Administrative  Law  Judges. 

The  Administrative  Law  Judge  shall 
propose  findings  and  conclusions  to  the 
compliance  agency  or  to  the  Secretary 
on  Ihe  basis  of  the  record.  In  order  to 
do  so,  he  shall  have  the  duty  to  conduct 
a  fair  hearing,  to  take  all  necesasry 
action  to  avoid  delay,  and  to  maintain 
order.  He  shall  have  all  powers  neces¬ 
sary  to  those  ends,  including,  but  not 
limited  to,  the  power  to : 

(a)  Hold  conferences  to  settle,  sim¬ 
plify,  or  fix  the  issues  in  a  proceeding,  or 
to  consider  other  matters  that  may  aid 
in  the  expeditious  disposition  of  the  pro¬ 


ceeding  by  consent  of  the  parties  or 
upon  his  own  motion. 

(b)  Require  parties  to  state  their  posi¬ 
tion  with  respect  to  the  various  issues  in 
the  proceeding; 

(c)  Require  parties  to  produce  for  ex¬ 
amination  those  relevant  witnesses  and 
docmnents  imder  their  control;  and  re¬ 
quire  parties  to  answer  interrogatories 
and  requests  for  admissions  in  full. 

(d)  Administer  oaths; 

(e)  Rule  on  motions,  and  other  proce- 
dursd  items  or  matters  pending  before 
him; 

(f)  Regulate  the  course  of  the  hear¬ 
ing  and  conduct  of  participants  therein; 

(g)  Examine  and  cross-examine  wit¬ 
nesses,  and  introduce  into  the  record 
dociunentary  or  other  evidence; 

(h)  Receive,  rule  on,  exclude,  or  lim¬ 
it  evidence  and  limit  lines  of  questioning 
or  testimony  which  are  irrdevant,  im¬ 
material  or  unduly  repetitious; 

(i)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before  him 
and  extend  any  time  limits  established 
by  this  p«irt  upon  a  determination  that 
no  i»rty  will  be  prejudiced  and  that  the 
ends  of  justice  will  be  served  thereby; 

(j)  Impose  appropriate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  rules  which 
may  include: 

(1)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  it  from 
introducing  designated  matters  in  evi¬ 
dence: 

(2)  Excluding  all  testimony  of  an  un¬ 
responsive  or  evasive  witness,  or  deter¬ 
mining  that  the  answer  of  such  witness, 
if  given,  would  be  unfavorable  to  the 
party  having  control  over  him;  and 

(3)  Expelling  any  party  or  person  from 
further  participation  in  the  hearing; 

(k)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record  which  Is  among  the  traditional 
matters  of  judicial  notice; 

(l)  Recommend  whether  the  respond¬ 
ent  is  in  violation  of  the  Order,  regula¬ 
tions,  or  its  contractual  obligations,  as 
well  as  the  nature  of  the  relief  necessary 
to  ensure  the  full  enjoyment  of  the  rights 
secured  by  the  Order; 

(m)  Take  any  action  authorized  by 
these  rules. 

§  60—5.16  Appearances. 

(a)  Representation.  The  parties  or 
other  persons  or  organizations  partici¬ 
pating  pursuant  4o  §  60-5  have  the  right 
to  be  repres^ted  by  counsel. 

(b)  Failure  to  appear.  In  the  event 
that  a  party  appears  at  the  hearing  and 
no  party  appears  for  the  (H>Posing  side, 
the  party  who  is  present  shall  have  an 
election  to  present  his  evidence  in  whole 
or  such  portion  thereof  sufficient  to  make 
a  prima  facie  case  before  the  Adminis¬ 
trative  Law  Judge.  Failure  to  appear  at 
the  hearing  shall  not  be  deemed  to  be  a 
waiver  of  the  right  to  be  served  with  a 
copy  of  the  Administrative  Law  Judge’s 
recommended  decision  and  to  file  excep¬ 
tions  to  it. 


§  60—5.17  Appearance  of  witnesses. 

(a)  A  party  wishing  to  procure  the  ap¬ 
pearance  at  the  hearing  of  any  person 
having  personal  or  expert  knowle^e  of 
the  matters  in  issue  ^all  serve  on  the 
prospective  witness  a  notice  setting  forth 
the  time,  date  and  place  at  which  he  is 
to  appeal  for  the  purpose  of  giving  tes¬ 
timony.  The  notice  shall  also  set  forth 
the  categories  of  documents  the  witness 
is  to  bring  with  him  to  the  hearing,  if 
any.  A  copy  of  the  notice  shall  be  filed 
with  the  Administrative  Law  Judge  and 
additional  copies  shall  be  served  upon 
the  opposing  parties. 

(b)  It  shall  be  the  obligation  of  each 
party  to  produce  for  examination  any 
person,  along  with  such  documents  as 
may  be  requested,  at  the  time  and  place, 
and  on  the  date,  set  forth  in  the  notice, 
if  that  party  has  control  over  such  per¬ 
son.  Each  party  shall  be  deemed  to  have 
control  over  its  officers,  agents,  ^ploy- 
ees,  and  members.  Due  regard  shall  be 
given  to  the  conv^ence  of  witnesses  in 
scheduling  their  testimony  so  that  they 
will  be  detained  no  longer  than  reason¬ 
ably  necessary. 

(c)  The  party  or  prospective  witness 
may  file  an  objection  within  3  days  after 
notice  of  production  of  such  witness  is 
served,  stating  with  particularity  the  rea¬ 
sons  why  the  party  cannot  produce  a  re¬ 
quested  witness.  The  party  serving  the 
notice  may  move  for  an  order  with  re¬ 
spect  to  such  objection  or  failure  to  pro¬ 
duce  a  witness. 

§60-5.18  Evidence ;  testimony. 

Formal  rules  of  evidence  shall  not  ap¬ 
ply,  but  rules  or  principles  designed  to 
assure  production  of  the  most  probative 
evidence  available  shall  be  applied.  Tes¬ 
timony  shall  be  given  orally  by  witnesses 
at  the  hearing.  A  witness  shall  be  avail¬ 
able  for  cross-examination,  and,  at  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  cross-examined  without 
regard  to  the  scope  of  direct  examination 
as  to  any  matter  which  is  relevant  and 
material  to  the  proceeding.  The  Admin¬ 
istrative  Law  Judge  may  exclude  evi¬ 
dence  which  is  immaterial,  irrelevant,  or 
unduly  repetitious. 

§  60-5.19  Objections;  exceptions;  offer 
of  proof. 

(a)  Objections.  If  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina¬ 
tion  or  the  failure  to  limit  such  scope, 
he  shall  state  briefly  the  grounds  for 
such  objection.  Rulings  on  all  objec¬ 
tions  shall  appear  in  the  record.  Only 
objections  made  on  the  record  may  be 
relied  upon  subsequently  in  the  proceed¬ 
ings. 

(b)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required.  Rul¬ 
ings  by  the  Administrative  Law  Judge 
shall  not  be  appealed  prior  to  the  trans¬ 
fer  of  the  case  to  the  compliance  agency 
or  to  the  Secretary  but  shall  be  consid¬ 
ered  by  the  compliance  agency  or  the 
Secretary  upon  filing  exceptions  to  the 
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Administrative  Law  Judge’s  recom¬ 
mendations  and  conclusions. 

(c)  Offer  of  proof.  An  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  excluding  proffered 
oral  testimony  shall  consist  of  a  state¬ 
ment  of  the  substance  of  the  evidence 
which  counsel  contends  would  be  ad¬ 
duced  by  such  testimony;  and,  if  the 
excluded  evidence  consists  of  evidence 
in  written  form  or  consists  of  reference 
to  documents,  a  copy  of  such  evidence 
shall  be  marked  for  identification  and 
shall  accompany  the  record  as  the  offer 
of  proof. 

§  60—5.20  Ex  parte  communications. 

The  Administrative  Law  Judge  shall 
not  consult  any  person,  or  party,  on  any 
fact  in  issue  unless  upon  notice  and  op¬ 
portunity  for  all  parties  to  participate. 
No  employee  or  agent  of  the  Federal 
Government  engaged  in  the  investigation 
and  prosecution  of  this  case  shall  par¬ 
ticipate  or  advise  in  the  rendering  of 
the  recommended  or  final  decision,  ex¬ 
cept  as  witness  or  counsel  in  the  pro¬ 
ceeding.  « 

§  60—5.2 1  Oral  argument. 

Any  party  shall  be  entitled  upon  re¬ 
quest  to  a  reasonable  period  between  the 
close  of  evidence  and  termination  of  the 
hearing  for  oral  argument.  Oral  argu¬ 
ments  shall  be  included  in  the  official 
transcript  of  the  hearing. 

§  60—5.22  Official  transcript. 

The  official  transcripts  of  testimony 
taken,  together  with  any  exhibits,  briefs, 
or  memorandums  of  law,  shall  be  filed 
with  the  Administrative  Law  Judge. 
Transcripts  of  testimony  may  be  obtained 
from  the  official  reporter  by  the  parties 
and  the  public  as  provided  in  section  11 

(a)  of  the  Federal  Advisory  Committee 
Act  (86  Stat.  770) .  Upon  notice  to  all  par¬ 
ties,  the  Administrative  Law  Judge  may 
authorize  such  corrections  to  the  tran¬ 
script  as  are  necessary  to  refiect  ac¬ 
curately  the  testimony. 

§  60—5.23  Summary  judgment. 

(a)  For  the  Government.  At  any  time 
after  the  expiration  of  14  days  from  the 
commencement  of  the  action  or  after 
service  of  a  motion  for  summary  judg¬ 
ment  by  the  respondent,  the  Government 
may  move  with  or  without  supporting  af¬ 
fidavits  for  summary  judgment  upon  all 
claims  on  any  part. 

(b)  For  respondent.  The  Respondent 
may,  at  any  time  after  commencement 
of  the  action,  move  with  or  without  sup¬ 
porting  affidavits  for  summary  judgment 
in  its  favor  as  to  all  claims  or  any  part. 

(c)  Other  parties.  Any  other  party  to 
a  formal  proceeding  imder  this  part  may 
support  or  oppose  motions  for  smxunary 
judgment  made  by  the  Government  or 
respondent,  in  accordance  with  this  sec¬ 
tion,  but  may  not  move  for  a  summary 
judgment  in  its  own  behalf. 

(d)  Statement  of  uncontested  facts.  All 
motions  for  smnmary  judgment  shall  be 
accompanied  by  a  “Statement  of  Uncon- 
tested  Facts”  in  which  the  moving  party 
sets  forth  all  alleged  imcontested  mate¬ 


rial  facts  which  provide  4he  basis  for  its 
motion.  At  least  5  days  prior  to  the  time 
fixed  for  hearing  on  the  motion,  any 
party  contending  that  any  material  fact 
regarding  the  matter  covered  by  the  mo¬ 
tion  is  in.dlspute,  shall  file  a  “Statement 
of  Disputed  Facts.”  Failure  to  file  a 
“Statement  of  Disputed  Facts”  shall  be 
deemed  as  an  admission  to  the  “State¬ 
ment  of  Disputed  Facts”  shall  be  deemed 
as  an  admission  to  the  “Statement  of  Un¬ 
contested  Facts.” 

(e)  Motion  and  proceedings.  The  mo¬ 
tion  shall  be  served  upon  all  parties  and 
at  least  15  days  before  the  time  fixed  for 
the  hearing  on  the  motion.  The  adverse 
party  or  parties  may  serve  opposing  af¬ 
fidavits  prior  to  the  day  of  hearing.  Hie 
judgment  sought  shall  rendered  forth¬ 
with  if  the  complaint  and  answer,  dep¬ 
ositions,  and  admissions  on  file,  together 
with  the  affidavits,  if  any,  show  that  there 
is  no  genuine  issue  as  to  any  material 
fact  and  that  the  moving  party  is  entitled 
to  judgment  as  a  matter  of  law.  Summa¬ 
ry  judgment  rendered  for  or  against  the 
Government  or  the  respondent  shall  con¬ 
stitute  the  findings  and  recommenda¬ 
tions  on  the  issues  Involved.  Hearings  on 
motions  made  under  this  section  shall  be 
scheduled  by  the  Administrative  Law 
Judge. 

(f)  Case  not  fully  adjudicated  on  mo¬ 
tion.  If  on  motion  under  this  section 
judgment  is  not  rendered  upon  the  whole 
case  or  for  all  the  relief  asked  and  a 
final  hearing  is  necessary,  the  Admin¬ 
istrative  Law  Judge  at  the  hearing  of 
the  motion,  by  examining  the  notice  and 
answer  and  the  evidence  before  him  and 
by  interrogating  counsel,  shall  if  prac¬ 
ticable  ascertain  what  material  facts  ex¬ 
ist  without  substantial  controversy  and 
what  material  facts  are  actually  and  in 
good  faith  controverted.  He  shall  there¬ 
upon  make  an  order  specifying  the  facts 
that  appear  without  substantial  contro¬ 
versy,  including  the  extent  to  which  re¬ 
lief  is  not  in  controversy,  and  directing 
such  further  proceedings  as  are  just.  At 
the  hearing  on  the  merits,  the  facts  so 
specified  shall  be  deemed  established, 
and  the  final  hearing  shall  be  conducted 
accordingly. 

§  60—5.24  Participation  by  interested 
persons. 

(a)(1)  To  the  extent  that  proceedings 
hereunder  involve  employment  of  per¬ 
sons  covered  by  a  collective  bargaining 
agreemenlii  and  compliance  may  necessi¬ 
tate  a  revision  of  such  agreement,  any 
labor  organization  which  is  a  signatory 
to  the  agreement  shall  have  the  right 
to  participate  as  a  party. 

(2)  Other  persons  or  organizations 
shall  have  the  right  to  participate  as 
parties  if  the  final  Administrative  Order 
could  adversely  affect  them  or  the  class 
they  represent  and  such  participation 
may  contribute  materially  to  the  proper 
disposition  of  the  proceedings. 

(3)  Any  person  or  organization  wish¬ 
ing  to  participate  as  a  party  imder  this 
paragraph  shall  file  with  the  Administra¬ 
tive  Law  Judge  and  serve  on  all  parties 
a  petition  within  7  da3rs  after  the  com¬ 
mencement  of  the  action.  Such  petition 


shall  concisely  state  (i)  petitioner’s  in¬ 
terest  in  the  proceedings,  (ii)  who  will 
appear  for  petitioner,  (ill)  the  issues  on 
which  petitioner  wish^  to  participate, 
and  (iv)  whether  petitioner  Intends  to 
j;>resent  witnesses. 

(4)  ’The  Administrative  Law  Judge 
shall  determine  whether  each  petitioner 
has  the  requisite  interest  in  the  proceed¬ 
ings  and  shall  permit  or  deny  participa¬ 
tion  accordingly.  Where  petitions  to  par¬ 
ticipate  as  parties  are  made  by  individ¬ 
uals  or  groups  with  common  Interest,  the 
Administrative  Law  Judge  may  request 
all  such  petitioners  to  designate  a  single 
representative  to  represent  all  such  pe¬ 
titioners:  Provided.  That  the  represent¬ 
ative  of  a  labor  organization  qualifying 
to  participate  imder  subparagraph  (1)  of 
this  paragraph  must  be  permitted  to  par¬ 
ticipate  in  the  proceeding.  ’The  Adminis¬ 
trative  Law  Judge  shall  give  each  peti¬ 
tioner  written  notice  of  the  decision  on 
his  petition;  and  if  the  petition  is  denied, 
he  shall  briefly  state  the  gnpunds  for 
denial  and  shall  then  treat  the  petition 
as  a  request  for  participation  as  amicus 
curiae.  The  Administrative  Law  Judge 
shall  give  written  notice  to  each  party 
to  each  petition  granted. 

(b)(1)  Any  other  interested  person 
or  organization  wishing  to  participate 
as  amicus  curiae  shall  file  a  petition  be¬ 
fore  the  commencement  of  the  final  hear¬ 
ing  with  the  Administrative  Law  Judge. 
Such  petition  shall  concisely  state  (i) 
the  petitioner’s  interest  in  the  hearing, 
(ii)  who  will  represent  the  petitioner, 
>  and  (iii)  the  issues  on  which  petitioner 
intends  to  present  argument.  The  Admin¬ 
istrative  Law  Judge  may  grant  the  peti¬ 
tion  if  he  finds  that  the  petitioner  has 
a  legitimate  interest  in  the  proceedings, 
and  that  such  participation  may  con¬ 
tribute  materially  to  the  proper  disposi¬ 
tion  of  the  issues.  An  amicus  curiae  is  not 
a  party  but  may  participate  as  provided 
in  this  paragraph. 

(2)  An  amicus  curiae  may  present  a 
brief  oral  statement  at  the  hearing,  at 
the  point  in  the  proceedings  specified 
by  the  Administrative  Law  Judge.  He 
may  submit  a  written  statement  of  posi¬ 
tion  to  the  Aministrative  Law  Judge  prior 
to  the  beginning  of  a  hearing,  and  shall 
serve  a  copy  on  each  party.  He  may  also 
submit  a  brief  or  written  statement  at 
such  time  as  the  parties  submit  briefs 
and  exceptions,  and  shall  serve  a  copy  on 
each  party. 

Post  Hearing  Procedures 

§  60—5.25  Proposed  findings  of  fact  and 
conclusions. 

Within  20  days  after  receipt  of  the 
transcript  of  the  testimony,  each  party 
and  amicus  may  file  a  brief.  Such  briefs 
shall  be  served  simultaneously  on  all  par¬ 
ties  and  amici,  and  a  certificate  of  serv¬ 
ice  shall  be  furnished  to  the  hearing  ex¬ 
aminer.  Requests  for  additional  time  in 
which  to  file  a  brief  shall  be  made  in 
writing,  and  copies  shall  be  served  simul¬ 
taneously  on  the  other  parties.  Requests 
for  extensions  shall  be  received  not  later 
than  3  days  before  the  date  such  briefs 
are  due.  No  reply  brief  may  be  filed  ex- 
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cept  by  special  permission  of  the  Admin¬ 
istrative  Law  Judge. 

§  60-5-26  Record  for  recommended  de¬ 
cision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents,  and  requests 
filed  in  ^e  proceedings,  including  briefs, 
but  excepting  the  correspondence  sec¬ 
tion  of  the  docket,  shall  constitute  the 
record  for  decision. 

§  60—5.27  Recommended  decision. 

Within  a  reasonable  time  after  the 
filing  of  briefs,  the  Administrative  Law 
Judge  shall  recommend  findings,  conclu¬ 
sions,  and  a  decision.  These  recommenda¬ 
tions  shall  be  certified,  together  with  the 
record  for  recommended  decision  to  the 
head  of  the  compliance  agency  if  the 
proceeding  was  instituted  by  the  agency, 
or  to  the  Secretary  if  it  was  instituted 
by  the  OPCXH*,  for  a  final  Administra¬ 
tive  Order.  Ihe  recommended  findings, 
conclusion,  and  decision  shall  be  served 
on  all  parties  and  amici  to  the  proceeding. 

§  60—5.28  Exceptions  to  recommended 
decisions. 

Within  14  days  after  receipt  of  the  rec- 
(unmended  findings,  conclusitms,  and  de¬ 
cision,  any  party  may  submit  exceptions 
to  said  reccHnmendation.  These  excep¬ 
tions  may  be  responded  to  by  other 
parties  within  10  day  of  their  receipt  by 
said  parties.  All  exceptions  and  responses 
shall  be  filed  with  the  compliance  agency 
or  the  Secretary  Service  of  such  briefs  or 
exceptions  and  responses  shall  be  made 
simultaneously  on  all  parties  to  the  pro¬ 
ceeding.  Requests  to  the  compliance 
agency  or  the  Secretary  for  additional 
time  in  which  to  file  excepticms  and  re¬ 
sponses  shall  be  in  writing  and  copies 
shall  be  served  simultaneously  (m  other 
parties.  Requests  for  extensicms  must  be 
received  no  later  than  3  days  befcnie  the 
exceptions  are  due. 

§  60—5.29  Record. 

After  expiration  of  the  time  for  filing 
briefs  and  exceptions,  the  compliance 
agency  or  the  Secretcuy  sha.li  make  a 
final  decisicm,  which  shall  be  the  final 
Administrative  Order,  (hi  the  basis  of  the 
record.  The  record  shall  consist  of  the 
record  for  recommended  decision,  the 
rulings  and  recommended  decision  of  the 
Administrative  Law  Judge  and  the  ex¬ 
ceptions  and  briefs  filed  subsequent  to 
the  Administrative  Law  Judge’s  decision. 

§  60—5.30  Final  Administrative  Order. 

(a)  After  expiration  of  the  time  for  fil¬ 
ing,  the  Secretary  shall  make  a  final  Ad¬ 
ministrative  Order  vdiich  shall  be  served 
on  all  parties.  If  the  Secretary  cmicludes 
that  the  respmident  has  violated  the  Ex¬ 
ecutive  Order,  the  equal  opportunity 
clause,  or  the  regulations,  the  cimtractor 
shall  be  ordered  to  disctxitlnue  all  viola¬ 
tions  and  to  c(»nply  with  Executive  Or¬ 
der  11246  including  all  ai^ropriate  re¬ 
lief.  Failure  to  ccxnphr  with  the  Admin¬ 
istrative  Order  shall  result  in  the  im¬ 
mediate  cancellatkm,  termination  anri 
suspension  of  the  respondent’s  contracts 
and/or  debarment  of  the  respondent 
from  further  contracts. 


(b)  If  the  administrative  proceeding 
was  instituted  by  the  ccnnpliance  agency 
a  similar  brder  will  be  prepared  by  the 
agency  and  forwarded  to  the  Director 
for  approval.  When  approved  by  the  Di¬ 
rector,  the  order  bec(xnes  the  final  Ad¬ 
ministrative  Order  and  shall  be  served 
on  all  parties.  Failure  to  comply  with  it 
in  all  respects  will  result  in  the  immedi¬ 
ate  cancellation,  termination  and  sus¬ 
pension  of  the  contractor’s  contracts 
and/or  debarment  of  the  respondent 
from  further  contracts. 


PART  60-8— STANDARDS  AND  PROCE¬ 
DURES  FOR  CONDUCTING  COMPLI¬ 
ANCE  REVIEWS  OF  CONTRACTORS  FOR 
SUPPLIES  AND  SERVICES 
Subpart  A— Ganaral 

Sec. 

60-S.l  Purpose. 

60-8.2  Contractor  obligations. 

60-88  Policy. 

Subpart  B — Standards  and  Procedures  for 
Conducting  Compliance  Reviews 

60-8.4  Agency  actions. 

60-8.6  Employee  interviews. 

60-8.6  Exit  conference. 

60-8.7  Notice  of  deficiencies. 

60-8.8  Conciliation  conference. 

60-8.9  Time  schedule  for  completing  re¬ 
view. 

Subpart  C — Disclosure  and  Review  of 
Contractor  Data 

60-8.10  Confidentiality  and  relevancy  of 
information. 

Auth(»itt:  6  n.S.C.  553(a)  (3)  (B) ,  29  CFB 
2.7;  aec.  201,  E.O.  11246,  (30  FR  12319),  and 
E.0. 11376,  (32  FB  14303) . 

Subpait  A — General 
§  60-8.1  Purpose. 

This  part  is  intended  to  establish 
standards  and  procedures  for  conducting 
compliance  reviews  of  non-construction 
contractors  and  subamtractors  subject  to 
the  requiranmts  of  §  60-1.6  and  Part  60- 
2  of  this  chapter. 

§  60-8.2  Contractor  obligations. 

Each  contractor  or  subcontractor  re¬ 
quired  to  develop  a  writtoi  afiBrmative 
action  compliance  program  under  1 60- 
1.6  of  this  chapter  shall  submit  its 
afiBrmative  action  c(»npliance  program 
and  supporting  documents,  including  the 
woikforce  analysis,  within  10  woiking 
days  of  a  request  made  by  the  compliance 
agency  or  by  OFCCP. 

§  60-8.3  Policy. 

It  is  the  policy  of  OFCCP  that  reviews 
to  achieve  c<xnpliance  by  Qovemment 
contractors  with  the  Order,  equal  oppor¬ 
tunity  clause  and  regulations  in  this 
chapter  (a)  to  the  extent  possible,  be 
uniform  in  i^^roach  and  in  compliance 
determinati(M^  both  among  the  various 
cmnpliance  ag^icies  and  within  a  single 
agency;  (b)  be  of  sufficient  depth  and 
comprehensivmess  to  achieve  reasonably 
total  and  peiman^t  solutions  to  identi¬ 
fied  compliance  problems  in  order  to 
obviate  the  necessity  for,  or  reduce  the 
frequency  of,  subsequent  compliance  re¬ 
views  of  the  same  c(«tractor  establish¬ 
ments;  and  (c)  eliminate  undue  admin¬ 
istrative  burdens  on  agencies  and  con¬ 


tractors  by  avoiding  the  collection  of  un¬ 
necessary  data  and  information. 

Subpart  B — Standards  and  Procedures  for 
Conducting  Compliance  Reviews 

§  60-8.4  Agency  actions. 

(a)  Agreements  on  definitions  and 
formats.  Within  one  year  from  the  effec¬ 
tive  date  of  Part  60-8  of  this  chapter 
compliance  agencies  shall  endeavor  to 
identify  those  of  their  assigned  con¬ 
tractors  (or  industries)  whose  employ¬ 
ment  structure,  operations  and  business 
circumstances  would  be  appropriate  for 
the  development  of  a  special  format  for 
the  presentation  of  data  and  the  comple¬ 
tion  of  a  conciliation  agreement  in  order 
to  implement  the  requirements  of  §  60- 
1.6  of  this  chapter  in  accordance  with 
the  requirements  of  Part  60-2  of  this 
chapter.  Such  special  format  shall  be 
developed  in  order  to  provide  tmiformity 
of  enforcement  within  industries  and  to 
facilitate  thb  review  and  analysis  of 
data.  The  special  format  may  include  but 
not  necessarily  be  limited  to:  (1)  the 
definition  of  and  format  for  presenting 
the  internal  workforce  array.  (2)  the 
definition  of  and  format  for  presenting 
the  Job  group  analysis  and  (3)  the  meth¬ 
ods  for  developing  goals  including  the 
size  and  characteristics  of  the  Job  groups 
or  organizational  units  upon  which  they 
are  based  and  the  time  periods  by  which 
they  are  to  be  achieved.  Any  such  special 
format  must  be  designed  to  achieve  ftilly 
and  efiFectivdy  the  purposes  of  the  speci¬ 
fic  provisions  to  which  they  apply  and 
must  receive  the  prior  approval  of  the 
Director.  At  any  time  subsequent  to  the 
effective  date  of  Part  60-8  contractors 
may  request  negotiations  or  consulta¬ 
tions  with  their  respective  compliaiice 
agencies  leading  to  an  agreement  on  de- 
fihiitions  and  nationwide  formats  pursu¬ 
ant  to  this  section. 

(b)  Basic  steps.  A  compliance  review 
shall  proceed  as  follows: 

(1)  A  desk  audit  of  the  contractor’s 
afiBrmative  action  compliance  program; 

(2)  An  on-site  review  of  those  matters 
whidi  are  not  fully  or  satisfactorily  ad¬ 
dressed  in  the  afiBrmative  acticm  com¬ 
pliance  program; 

(3)  Where  necessary,  an  off -site  anal¬ 
ysis  of  information  supplied  by  the  con¬ 
tractor  diuing  or  pursuant  to  the  on-site 
review; 

(4)  An  exit  conference;  and 

(5)  Where  appropriate,  a  conciliation 
conference. 

(c)  Desk  audit.  Using  OFCCP  im¬ 
proved  methods  of  priority  selection, 
compliance  agencies  routinely  shall  re¬ 
quest  fnnn  among  the  Federal  contrac¬ 
tors  within  their  Jiirisdlction  afiBrmative 
action  compliance  programs  for  desk 
audit  purposes.  The  purpose  of  the  desk 
audit  is  to  permit  the  compliance  agency 
to  prepare  sufficiently  for  the  on-site  re¬ 
view.  The  desk  audit  should  identify  ap¬ 
parent  or  potential  systemic  problems, 
organizational  components,  levels  of  pay 
and  responsibility  within  the  contractor’s 
workforce  hi  which  there  are  likely  to  be 
disparities  in  the  employment  of  minor¬ 
ities  and  women.  Compliance  agencies 
shall  notify  contractors  of  such  focus 
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areas  or  subject  matters  immediately 
after  the  desk  audit  and  within  a  reason¬ 
able  period  in  advance  of  the  on-site 
review. 

(d)  On-site  retjiew.  (1)  If  upon  selec¬ 
tion  of  an  afllrmative  action  compliance 
program  for  desk  audit,  the  compliance 
agency  finds  that  the  material  submitted 
does  not  demonstrate  a  reasonable  effort 
by  the  contractor  to  meet  the  require¬ 
ments  of  Part  60-2  of  this  chapter,  the 
on-site  review  iveed  not  be  carried  out 
and  the  enforcement  procedures  spec¬ 
ified  in  Part  60-1  of  this  chapter  shall  be 
applicable.  OUierwise,  following  a  desk 
audit  of  the  afflrmaitve  action  compli¬ 
ance  program  the  agency  will  schedxile 
an  on-site  review  of  the  establishment: 
Provided,  That  the  compliance  review 
need  not  be  pimsued  when  the  agency 
can  determine  that  there  are  no  apparent 
deficiencies  for  which  an  in-depth  exam¬ 
ination  is  warranted. 

(2)  ITie  primary  purpose  of  the  on¬ 
site  review  is  to  collect  sufficient  facts, 
including  supporting  dociunentation,  to 
make  a  determination  regarding  prob¬ 
lems  identified  during  the  desk  audit. 
To  assist  in  achieving  this  purpose,  the 
compliance  agency  should  request  that 
those  contractors  scheduled  for  on-site 
reviews  make  available  on-site  that  in¬ 
formation  necessary  to  perform  the  re¬ 
view.  This  may  include,  inter  alia,  (i) 
information  necessary  to  conduct  an  in- 
depth  analysis  of  apparent  disparities  in 
the  employment  of  women  or  minorities, 
(ii)  information  required  for  a  complete 
and  thorough  understanding  of  data 
contained  in  or  offered  as  support  for  the 
affirmative  action  compliance  programs 
and  (iii)  information  concerning  matters 
relevant  to  a  determination  of  compli¬ 
ance  with  the  requirements  of  Executive 
Order  11246,  as  amended,  but  not  ade¬ 
quately  addressed  in  the  affirmative  ac¬ 
tion  compliance  program.  However,  the 
contractor  should  be  requested  to  furnish 
only  the  specific  items  of  information 
which  the  compliance  officer  determines 
are  necessary  for  conducting  the  review 
and  developing  an  adequate  record,  and 
which  is  not  contained  in  and  cannot  be 
derived  from  the  material  already  sub¬ 
mitted  by  the  contractor.  In  order  to  pur¬ 
sue  certain  issues  uncovered  in  the  com¬ 
pliance  review,  it  may  be  necessary  for 
the  compliance  officer  to  request  certain 
additional  information  on-site  even 
though  such  data  have  not  been  previ¬ 
ously  identified.  Such  additional  infor¬ 
mation  must  also  meet  the  above  criteria. 

(e)  Offsite  analysis.  Where  neces¬ 
sary,  the  compliance  officer  may  take  in¬ 
formation  made  available  during  the  on¬ 
site  review  off -site  for  further  analysis. 
An  off -site  analysis  should  be  conducted 
where  issues  have  arisen  concerning  de¬ 
ficiencies  or  an  apparent  violation  which, 
in  the  judgment  of  the  compliance  officer, 
should  be  more  thoroughly  analyzed  off¬ 
site  before  a  determination  concerning 
compliance  is  made. 

§  60—8.5  Employee  interviews. 

The  compliance  officer  should  contact, 
where  appropriate,  a  reasonable  num¬ 
ber  of  employees  for  interviews  as  part 
of  the  on-site  review  of  the  contractor’s 
employment  practices.  The  number  of 


employees  to  be  interviewed  and  the 
manner  of  conducting  the  interview 
should  be  discussed  in  advance  with  the 
contractor;  however,  the  ctxnpliance  of¬ 
ficer  shall  take  every  precaution  to  en- 
sme  that  the  Identity  of  employees  to  be 
interviewed  are  not  disclosed  or  that  the 
identity  of  employees  interviewed  are 
not  disclosed. 

§  60-8.6  Exit  conference. 

Upon  completi(Mi  of  the  on-site  review 
the  compliance  officer  should  schedule  an 
exit  conference  with  contractor  officials 
to  itemize  any  deficiencies  which  lend 
themselves  to  immediate  correction  and 
solicit  the  contractor’s  agreement  to  take 
adequate  corrective  acticm  by  specified 
dates.  However,  in  cases  where  the  ap¬ 
parent  resolutions  require  further  analy¬ 
sis  subsequent  to  the  on-site  review,  the 
compliance  officer  will  advise  the  con¬ 
tractor  of  the  areas  of  ccmcem,  secure 
the  data  necessary  for  an  ultimate  de¬ 
termination  and  c(xnplete  the  review 
later  by  forwarding  a  notice  of  compli¬ 
ance,  or  a  notice  of  deficiencies  followed 
by  a  conciliation  conference. 

§  60—8.7  Notice  of  deficiencies. 

Each  violation  which  does  not  lend  it¬ 
self  to  immediate  correction  should  be 
communicated  to  the  contractor  in  the 
form  of  a  written  notice  of  deficiencies. 
The  notice  of  deficiencies  should  be  pre¬ 
sented  to  the  contractor  within  a  reason¬ 
able  period  in  advance  of  the  concilia¬ 
tion  conference  and  should  contain: 

(1)  An  itemization  of  the  sections  of 
the  Executive  Order  and  of  the  regula¬ 
tions  with  which  the  contractor  has  been 
found  in  apparent  violation,  and  a  sum¬ 
mary  of  the  conditions,  practices,  facts 
or  circumstances  which  give  rise  to  each 
apparent  violation; 

( 2 )  The  corrective  actions  necessary  to 
achieve  compliance  or,  as  may  be  appro¬ 
priate,  the  concepts  and  principles  of  an 
acceptable  remedy  and/or  the  correc¬ 
tive  action  results  anticipated; 

(3)  A  request  for  a  written  response  to 
the  findings,  including  cmnmitments  to 
corrective  action  or  the  presentation  of 
opposing  facts  and  evidence;  and 

(4)  A  suggested  date  for  the  concilia¬ 
tion  conference. 

§  60—8.8  Conciliation  conference. 

The  purpose  of  the  conciliation  con¬ 
ference  is  to  expend  reasonable  efforts  to 
achieve  compliance  through  conference, 
conciliation,  mediation  and  persuasion. 
In  preparation  for  the  conference,  the 
agency  should  conduct  an  in-depth  anal¬ 
ysis  and  evaluation  of  the  contractor’s 
written  resp>onse.  Any  conciliation  agree¬ 
ment  shall  include  a  specific  commit¬ 
ment,  in  writing,  to  correct  all  violations. 
The  commitment  must  include  the  pre¬ 
cise  action  to  be  taken,  dates  for  com¬ 
pletion,  and  appropriate  remedies.  The 
time  period  alloted  shall  be  no  longer 
than  the  minimum  period  necessary  to 
effect  such  changes.  Upon  approval  by 
the  compliance  agency,  unless  disap¬ 
proved  by  the  Director,  the  contractor 
may  be  considered  in  compliance,  on 
condition  that  the  commitments  are 
faithfully  kept. 


§  60-8.9  Time  schedule  for  completing 
review. 

Within  90  days  of  receipt  of  the  af¬ 
firmative  action  compliance  program  for 
desk  audit  purposes,  except  where  the 
Director  has  granted  an  extension,  the 
compliance  agency  must  have  found  the 
contractor  in  compliance  and  notified 
the  contractor  of  that  fact,  or  must  have 
issued  a  notice  of  deficiencies.  During 
the  90-day  period  the  compliance  agency 
shall: 

( 1 )  Complete  the  desk  audit. 

(2)  Schedule  the  on-site  review. 

(3)  Complete  the  on-site  review. 

(4)  Complete  the  off-site  analysis,  if 
conducted. 

(5)  Give  notice  of  compliance  or  is¬ 
sue  a  notice  of  deficiencies. 

Within  90  days  after  issuing  a  notice  of 
deficiencies  the  compliance  agency'  shall 
forward  to  OPCCP  a  conciliation  agree¬ 
ment  or  a  request  to  institute  enforce¬ 
ment  proceedings.  The  request  shall 
comply  with  the  requirements  of  §  60- 
1.25(b)  of  this  chapter. 

Subpart  C — Disclosure  and  Review  of 
Contractor  Data 

§  60—8.10  Confidentiality  and  relevancy 
of  information. 

(a)  Desk  audit  data.  If  the  contractor 
is  concerned  about  the  confidentiality  of 
such  information  as  lists  of  employees, 
employee  names,  reasons  for  termination 
and  pay  data,  then  alphabetic  or  numeric 
coding  or  the  use  of  an  index  of  pay 
ranges  are  acceptable. 

(b)  On-site  data.  The  contractor  must 
provide  fiill  access  to  aU  relevant  data 
on-site  including  lists  of  employees, 
reasons  for  termination,  employment  ap¬ 
plications,  pay  and  salary  information, 
and  all  other  data  necessary  to  a  deter¬ 
mination  of  compliance  with  the  Or¬ 
der  and  the  regulations  in  this  chapter 
(see  §  60-1.43  of  this  chapter) . 

(c)  Data  required  for  offsite  analysis. 
The  contractor  must  provide  all  data  de¬ 
termined  by  the  compliance  officer  to  be 
necessary  for  off-site  analysis  (see  §  60- 
8.4(e)  and  §  60-8.10 (b)  above). 

(d)  Public  access  to  information.  In¬ 
formation  obtained  from  a  contractor 
under  Subpart  B  will  be  subject  to  the 
public  inspection  and  copying  provisions 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Upon  submission  of  an  af¬ 
firmative  action  compliance  program  for 
desk  audit  purposes,  contractors  shall 
identify  any  information  which  they  be¬ 
lieve  is  not  subject  to  disclosure  imder 
5  U.S.C.  552  and  should  specify  in  detail 
the  reasons  why  such  information  should 
not  be  disclosed.  Upon  receipt  of  a  re¬ 
quest  under  the  Fre^om  of  Information 
Act  for  an  affirmative  action  compliance 
program,  the  contract  compliance  agency 
shall  consider  the  contractor’s  claim  and 
make  a  determination  thereon  within 
the  time  limits  in  the  Freedom  of  Infor¬ 
mation  Act. 

(e)  Examination  and  copying  of  docu¬ 
ments.  Nothing  contained  herein  is  in¬ 
tended  to  supersede  or  otherwise  limit 
the  provisions  contained  in  Part  60-6  of 
this  chapter  for  public  access  to  infor¬ 
mation  from  records  of  the  OF(X!P  or  its 
various  compliance  agencies. 
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